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A BILL TO BE ENTITLED
AN ACT
relating to the jurisdiction, powers, and auties of and the
enforcement by the Texas Department of Water Resources; providing
penalties.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

 SECTION 1. Sections 11.132, 11.173, 16.052, and 50.372,

Water Code, are amended to read as follows:

Sec. 11.132. NOTICE [©F-~HEARINS]. (a) Notice shall be

given to the persons who in the judgment of the commission may be

affected by an application, including those persons listed in

Subdivision (2), Subsection (d), of this section. The commission,

on the motion of a commissioner or on the request of the executive

director or any affected person, shall hold a public hearing on the

application. [fhe-eemmission-shati-give-netice-of-the-~hearing--on

the-apptication-as-preseribed-by-this-seetion=
[(b)—-in-tke-netiee7—the-eemmissien-shaiir
[ ¢2)-~-state-the-name~-and-address-ef-the-appiicants
[ ¢2)--state-the-date-the-appiieation-was-fiteds
[(3)--state--the--pufpese-—and—-extent-—ef-the-prepesed
appreopriatien-ef-waters
[(4)--identify—the—seuree-ef-suppiy-and-the-piaee—where
the-vwater-is-te-be-stered-er-talen-er-diverted-from-the-~gouree--of
supptys

[(5)--speei£y-the~time-and-piaee-ef-the-hearing7-and
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[ €6)--give--any-~-andditiennt--information-the-coemmigsien
eensiders-neecessary= |
(b) [¢e¥] If the proposed use is for irrigation, the
commission shall include in the notice a general descriptioh of the
location and area of the land to be irrigated.

(c) In the notice, the commission shall:

(1) state the name and address of the applicant;

(2) state the date the application was filed;

(3) state the purpose and extent of -the proposed

appropriation of water;

(4) identify the source of supply and the place where

the water is to be stored or taken or diverted from the source of

supply;

(5) specify the time and location where the commission

will consider the application; and

(6) give any additional information the commission

considers necessary.

(d) . The commission may act on the application without

holding a public hearing if all of the following conditions are

met:

(1) not less than 30 days before the date of action on

the application by the commission, the applicant has published the

commission's notice of the application at least once in a newspaper

regularly published or circulated within the section of the state

where the source of water is located;

(2) not less than 30 days before the date of action on

the application by the commission, the commission mails a copy of

68R3289 SHH-D 2
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the notice by first-class mail, postage prepaid, to:

(A) each claimant or appropriator of water from

the source of water supply, the record of whose claim or

appropriation has been filed in the office of the commission; and

(B) all navigation districts within the

watershed concerned; and

(3) within 30 days after the date of the newspaper

publication of the commission's notice, a public hearing has not

been requested in writing by a commissioner, the executive

director, or an affected person who objects to the application.

(e) If the commission calls a hearing on an application, the

inadvertant failure of the commission to mail a notice under

Subdivision (2), Subsection (d) of this section to a navigation

district that is not a claimant or appropriator of water may not

prevent the hearing of the application.

(f) If, on the date specified in the notice prescribed by

Subsection (c) of this section, the commission determines that a

public hearing must be held, the matter shall be remanded for

hearing without the necessity of issuing further notice other than

advising all parties of the time and place where the hearing is to

convene. [Fhe--netiee-~shati--pbe--pubitished--onece--a-week-£fer-tvwe
conseecutive-weeks-before-the-date-stated--in--the--netice~--£for--the
hearing—-in——seme--newspaper--havéng——a--generai-eireuiatien-in-the
seetien-ef-the-gtate-where-the-gseuree-eof-water-ig-teecated-:

[ ¢ey--The-ecommissien-shati-aise-matt-a-cepy-ef-the-netiee--pby
first-eiass-maii7-pestage-prepaid7-te-eaéh-e}aimant-er-apprepriater

of-water-from-the-seuree-ef-water-supptyr-the-recerd-ef-whese-etaim

68R3289 SHH-D 3
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er--apprepriation--has--been-£fited-in-the-effice-of-the-commissions
The-netice-shali--alse--be--matted--by--£irst-etass--mait;~-pestage
prepaidT-——te---aii---navigatien--distriets-—within--the--waﬁershed
eeneerned- --Fhe-inadvertent-£failure-of-the--commission--te--mazi--a
netiee--te—-a-—navigatien-?distriet--whieh--is--net—-a—-eiaimant-er
apprepriater--ef--water--dees—-nét--prevent--the--hearing--en--—the
apptiecation-

[ ¢€3}--The-netiee-shati-be-maitted-and-£first-pubtished-net-ztess
than-20-days-befoere~-the-date-set-for-the-hearing- |

Sec. 11.173. CANCELLATION IN WHOLE. (a) 1If no part of the
water authorized to be appropriated under a permit, certified
filing, vor certificate of adjudication has been put to beneficial
use at any time during the lé-year period immediately preceding the
cancellation proceedings authorized by this subchapter, then the
appropriation is presumed to have been wilfully abandoned, and the
permit, certified filing, or certificate of adjudication is subject
to cancellation in whole as provided by this subchapter.

(b) Cancellation proceedings for failure to wutilize water

under a permit for which time limitations for commencement and

completion of construction of a storage reservoir are set by the

commission under Section 11.145 of this code and for which

construction has not begun or been completed shall be brought under

Section 11.146 of this code, and not under this subchapter.

Sec. 16.052. INTERBASIN WATER TRANSFER. The executive
director ‘shall not prepare or formulate a plan which contemplates
or results in the removal of state [surfaee] water from the river

basin of origin and its adjoining coastal basins if the water

68R3289 SHH-D 4
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supply involved will be required for reasonably foreseeable water
supply requirements within the river basin of origin and its

adjoining coastal basins during the next ensuing 50-year period,

except on a temporary, interim basis.

Sec. 50.372. FORM OF AUDIT. (a) All audits required by

Subsection (a), Section 50.371, of this code shall be performed

according to the generally accepted auditing standards of the

American Institute of Certified Public Accountants.

(b) The audit report shall include the audited financial

statements presented in conformity with the American Institute of

Certified Public Accountants' generally accepted accounting

principles and the independent auditor's opinion regarding those

financial statements.

(c) The executive director shall adopt an accounting and

auditing manual to be used by districts to comply with Subsection

(a), Section 50.371, of this code.

(d) If any part of the manual is inconsistent with the

American Institute of Certified Public Accountants' generally

accepted auditing standards or generally accepted accounting

principles, the American Institute of Certified Public Accountants'

standards and principles prevail. [Fhe-exeeutive-direeter-shati

adept-an-aecounting-and-audi£ing-manuals-and--eneept--as--othervise
previded--by-this-manuat;-the-audit-shati-be-performed-acecording-te
the-generalily-ncecepted-auditing-standards-adepted-by--the--Ameriean
Institute--of-Certified-Publie-Aceountants,;-heretnafter-referred-te
as-generally-aceepted-auditing-standardss--and--shati--inetude--€he

auditorls--representation~-~that--the-£finaneiat-statements-have-been

68R3289 SHH-D 5
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prepared-~-in--accordance---with-~--generatly---aceepted---aecounting
prineiples-as-adepted-by-the~-Ameriecan-Institute-of-Certified-Publie
Aeeceuntants----hereinafter---referred---to~-~-as--generatiy--accepted
aeeeunting-?rineipieSe]

SECTION 2. (a) Section 26.122, Water Code (the text of
which was to be effective until delegation of NPDES permit
authority), is amended to read as follows:

Sec. 26.122. CIVIL PENALTY. A person who violates any
provision of this chapter or any rule, permit, or order of the
department is subject to a civil penalty of not less than §£100
[656] nor more than $10,000 [§27606] for each act of violation and
for each day of violation to be recovered as provided in this
subchapter.

(b) The delegation of NPDES permit authority does not affect
Section 26.122, Water Code, as amended by Subsection (a) of this
section.

SECTION 3. Subsection (b), Section 11.085, Water Code, is
amended to read as follows:

(b) No person may transfer state water beyond the river

basin of origin and its adjoining coastal basins [£rem--ene

waterghed--to-~-anether] without first applying for and receiving a
permit from the commission to do so. Before issuing such a
permit, the commission shall hold a hearing to determine the rights
that might be affected by the transfer. The commission shall give
notice and hold the hearing in the manner prescribed by its
procedural rules.

SECTION 4. Subsection (a), Section 11.134, Water Code, is

68R3289 SHH-D 6
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amended to read as follows:

(a) After consideration of the application is complete [%he

hearing], the commission shall make a written decision granting or
denying the application. The application may be granted or denied

in whole or in part, and, if granted, may be for a specified term

of years.
SECTION 5. Subsections (d) and (f), Section 11.143, Water
Code, are amended to read as follows:

(d) Except as otherwise specifically provided by this

subsection, before [Befere] the commission may approve the

application and issue the permit, it shall give-notice and hold a

hearing as prescribed by this section. The commission may act on

the application without holding a public hearing if all of the

following conditions are met:

(1) not less than 30 days before the date of action on

the application by the commission, the applicant has published the

commission's notice of the application at least once in a newspaper

regularly published or circulated within the section of the state

where the source of water is located;

(2) not less than 30 days before the date of action on

the application by the commission, the commission mails a copy of

the notice by first-class mail, postage prepaid, to each person

whose claim or appropriation has been filed with the department and

whose diversion point is downstream from that described in the

application; and

(3) within 30 days after the date of the newspaper

publication of the commission's notice, a public hearing is not

68R3289 SHH-D 7
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requested in writing by a commissioner, the executive director, or

an affected person who objects to the application.

(f) If on the date specified in the notice prescribed by

Subsection (d) of this section, the commission determines that a

public hearing must be held, the matter shall be remanded for

hearing without the necessity of issuing further notice other than

advising all parties of the time and place where the hearing is to

convene. [TFThe--netiee--ghati--be-~-publtished-enty-ences-at-teast-206
days-befere-the-date-stated-in-the-noetice-for-the--hearing--en--the
appiieatien7--in--a-—newspaper--having--generai--eireuiatien-in-the
eeunty-where-the-dam-er-regerveoirr-is~-tecateds ---At--1teast--15--days
befere-~the-date-set-for-the-hearing-~-the-commissien-shati-transmtt
a-eopy-of-the-netiece-pby-£first-elags-mait-to-each-persen-whese-ctaim
er-appreprintien-has-been--fited--with--the-~-department--and--whese
diversien---peiht-——is---dewnstream--frem--that--deseribed--in——the
apptiecation~ |

SECTION 6. Subsection (b), Section 12.113, Water Code, is
amended to read as follows:

(b) The department shall deposit all costs collected under
Subchapter G [F], Chapter 11 of this code in the State Treasury to
the credit of the water rights administration fund, from which the
department shall pay all expenses necessary to efficiently
administer and perform the duties described in Sections 11.325
through 11.335 of this code.

SECTION 7. Section 15.104, Water Code, is amended to read as
follows:

Sec. 15.104. CERTIFICATE OF EXECUTIVE DIRECTOR [€EOMMiBE516N]

68R3289 SHH-D 8
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OR APPROVAL BY EXECUTIVE DIRECTOR [€OoMMIESi6N]. (a) Except as

-

provided by Subsection (b) of this section, the board shall not
deliver funds pursuant to an application for financial assistance

from the loan fund until the executive director has furnished the

board a resolution [peiitieai-subdivisien-has-furnished-the-beard-a
regotutien-adepted-by-the-commiassion] certifying:‘

(1) that an applicant proposing surface=-water
development has the necessary water right authorizing it to
appropriate and use the water that the project will provide; or

(2) that an applicant proposing underground water
development has the right +to use water that the project will
provide.

(b) If an applicant includes a proposal for a waste water
treatment plant, the part of the application relating to the waste
water treatment plant does not need to be certified by the
commission, but the board may not deliver funds for the waste water
treatment plant until the political subdivision has obtained
written evidence of approval of the plans for the waste water
treatment plant from the executive director.

SECTION 8. Section 17.123, Water Code, is amended to read as
follows:

Sec. 17.123. CERTIFICATE OF EXECUTIVE DIRECTOR [EG6MMIiSSION]

OR APPROVAL BY EXECUTIVE DIRECTOR [€oMMIEEEON]. (a) Except as

provided in Subsection (b) of this section, the board shall not
deliver funds pursuant to an application for financial assistance

until the executive director has furnished the board a resolution

([petitieat-subdivisien-has-£furnished-the-board-a-resetution-adepted

68R3289 SHH-D 9
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by-the-eemmisgsien] certifying:

(1) that an applicant proposing surface-water
development has the necessary water right authorizing it to
appropriate and use the water which the project will provide; or

(2) that an applicant proposing underground water

development has the right to use water that the project will

provide.

(b) If an application includes a proposal for a waste water
treatment plant, the part of the application relating to the waste
water treatment plant does not need to be certified by the
commission, but the board may not deliver funds for the waste water
treatment plant until the political subdivision has obtained
written evidence of approval of the plans for the waste water
treatment plant from the executive director.

SECTION 9. Subsection (a), Section 26.022, Water Code, is
amended to read as follows:

(a) Except as otherwise provided 1in Sections 26.0191,
26.028, and 26.176 of this code, the provisions of this section
apply to all hearings conducted in compliance with this chapter.

SECTION 10. (a) Secfion 26.123, Water Code (the text of
which was to be effective until delegation of NPDES permit
authority), is amended to read as follows:

Sec. 26.123. ENFORCEMENT BY DEPARTMENT. (a) Whenever it
appears that a person has violated or 1is violating or is
threatening to violate any provision of this chapter or any rule,
permit, or order of the department, then the executive director may

have a civil suit instituted in a district court for injunctive

68R3289 SHH-D 10
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relief to restrain the person from continuing the violation or
threat of violation, or for the assessment and recovery of a c¢ivil
penalty of not less than $100 [§56] nor more than $10,000 (625000
for each act of violation and for each day of violation, or for
both injunctive relief and civil penalty.

(b) On application for injuhctive relief and a finding that
a.person is violating or threatening to violate any provision of
this chapter or any rule, permit, or order of the department, the
district court shall grant the injunctive relief the facts may
warrant. |

(c) At the request of the executive director, the attorney
general shall institute and conduct a suit in the name of the State
of Texas for injunctive relief or to recover the civil penalty or
for both injunctive relief and penalty as authorized in Subsection
(a) of this section.

(b) The delegation of NPDES permit authority dbes not affect
Section 26.123, Water Code, as amended by Subsection (a) of this
section.

SECTION 11. Subdivision (3), Section 26.211, Water Code, is
amended to read as follows:

(3) "Person" means an individual, [er] private

corporation, organization, government or governmental subdivision

or agency, business trust, partnership, association, or any other

legal entity.

SECTION 12. Subsection (c), Section 26.303, Water Code, is

amended to read as follows:

(c) If the department enters into a contract or cooperative

68R3289 SHH-D 11
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agreement under Section 104(c)(3) of the environmental response
law, the board may [she:%] include in the contract or agreement
terms and conditions:

(1) to assure future maintenance of the removal and
remedial actions provided for the expected life of those actions as
determined by the federal government;

(2) to assure the availability of a hazardous waste
disposal facility acceptable to the federal government that
complies with Subtitle C of the federal Solid Waste Disposal Act
(42 U.S.C. 6921 et seq.) for any necessary off-site storage,
destruction, treatment, or secure disposition of the hazardous
sgbstances, pollutants, or contaﬁinants; and

(3) to assure payment by the state of:

(A) 10 percent of the costs of the removal and

remedial actions, including future maintenance; or
(B) at least 50 percent or more of the costs as

determined appropriate by the federal government, taking into
account the degree of responsibility of the state for any amount
spent 1in response to a release at a disposal facility that was
aned by the state at the time of disposal of hazardous substances
at the disposal facility.

SECTION 13. Subsection (b)), Section 26.304, Water Code, is
amended to read as follows:

(b) The fund shall.include money appropriated to it by the
legislature, [ard] any other money received by the department from

the federal government, and all money recovered by the state under

Section 26.308 of this code.

68R3289 SHH-D 12
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SECTION 14. Subsections (a) and (d), Section 50.371, Water
Code, are amended to read as follows:
(a) The governing board of each district created under the

general law or by special act of the legislature has the overall

responsibility to adopt sound accounting policies, prepare reliable

financial statements, and at the expense of the district, engage an

independent auditor before the end of the fiscal year for an annual

audit of the district's fiscal accounts and records [shaii-have-the

distrietlipg-£fisecal-aceeunts-and--recerds-~avdited--annuatiy--a£--the
expense—éf-the-dis%riet].

(d) The governing board of each district shall assure that

the [Fhe] audit required by this section shall be completed within
120 days'after the close of the district's fiscal year, except for
districts audited by the state auditor; district audits by the
state auditor shall be completed within 12 months of the close of
the district's fiscal year.

SECTION 15. Subsections (a), (b), and (c¢), Section 50.374,
Water Code, are amended to read as follows:

(a) After the goverﬁing board of the district has approved

the audit, it shall submit a copy of the report including a

certificate indicating the governing board's approval of the

report. The certificate must be in the format prescribed by the

executive director. The governing board shall submit the report to

the executive director for filing within 135 days after the close
of the district's fiscal year unless the audit is performed by the
state auditor, in which case it will be filed in accordance with

Section 50.104 of this code.

68R3289 SHH-D 13
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(b) 1If the governing board of the district refuses to
approve the annual audit report, the governing board shall submit a

copy of the report, including a certificate that indicates the

governing board's disapproval of the report and reasons for that

disapproval. The certificate must be in the format prescribed by

the executive director. The governing board shall submit the

report to the executive director for filing within 135 days after
the close of the district's fiscal year, iexcept as specified in
Subsection ‘(a) of this section[s-aceempanied-by-a-statement-£rem
the-board-expiaining-the-reasens-fer-its--£faiture--to--appreve--the
repoer€].

(c) Copies of the audit or the annual financial dormancy
affidavit or annual financial re?ort described in Sections 50.377
and 50.378 of this code shall be filed annually in the office of
the district and with the city secretary or other designated «city
official in whose extraterritorial jurisdiction the district is
located. If the district is not located within the
extraterritorial jurisdiction of a c¢ity, the audit,  annual
financial dormancy affidavit, or annual financial report shall bé
filed annually with the clerk of each [¥he] county within which the
district is located[s-previded;-heweverr-this-subseetion-shaii-net
appiy-te-any-distriet-whieh-ig-lecated-within-att-er-parts-eof--mere
than-twe-ceuntiess-hewevers;-eaeh-sueh-digericet-chati-£ite-a-copy-of
ttg--annuAt--audit---~annual-£inaneiat-dormaney-affidavi€és-or-annuat
finaneial-report-with-the-coeunty-eterk-ef-the-eounty--within--whieh
the-greater-part-ef-the-digtriet-resides].

SECTION 16. Subsection (a), Section 50.377, Water Code, is

68R3289 SHH-D 14
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amended to read as follows:
(a) Those districts which can satisfy all [%he] criteria

contained in this section are defined as financially dormant and

may elect to submit to the executive director for filing a
financial dormancy affidavit in 1lieu of compliance with Section
50.371 of this code:

(1) the district had $500 or less [me] revenue from

operations, tax assessments, or any other sources during the

calendar vyear;

(2) the district had $500 or less [nre] expenditures of

funds during the calendar year; [eand]
(3) the district had no bonds or any other liabilities
outstanding during the calendar year; and

(4) the district had no cash or investments in excess

of $500 at any time during the calendar year.

SECTION 17. Subsection (a), Section 50.378, Water Code, is
amended to read as follows:

(a) A district may elect to file annual financial reports
with the executive director and the other governmental entities
prescribed by Subsection (c) of Section 50.374 of this code in lieu
of the district's compliance with Section 50.371 of this code
provided:

(1) the district had no bonds or other long-term (more
than one year) liabilities outstanding during the fiscal period;

(2) the district did not have gross revenues in excess
of $20,000 [$850866] during the fiscal period; and

(3) the district's cash[y-reeeivabies;] and temporary

68R3289 SHH-D 15
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investments were not in excess of $50,000 at any time [§2057600]

during the fiscal period.

SECTION 18. Subsection (e), Section 4, Solid Waste Disposal
Act (Article 4477-7, Vernon's Texas Civil Statutes), is amended to
read as follows:

(e) Except as provided in Subsection (f) of this section
with respect to certain industrial solid wastes, each state agency
has the power to require and issue permits authorizing and

governing the construction, operation, and maintenance of solid

waste facilities wused for the storage, processing, or disposal of
solid waste. This power may be exercised by a state agency only
with respect to the solid waste over which it has jurisdiction
under this Act. If this power is exercised by a state agency, that
state agency shall prescribe the form of and reasonable
requirements for the permit application and the procedures to be
followed in processing the application, to the extent not otherwise
provided for in this subsection. The following additional
provisions apply 1if a state agency exercises the power authorized
in this subsection.|[ +]

(1) The state agency to whom the permit application is
submitted shall mail a copy of the application or a summary of its
contents to the Texas Air Control Board, to the other state agency,
to the mayor and health authorities of any city or town within
whose territorial limits or extraterritorial jurisdiction the solid
waste facility is located, and to the county judge and health
authorities of the county in which the facility 1is located. The

governmental entities to whom the information is mailed shall have

68R3289 SHH-D 16
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a reasonable time, as prescribed by the state agency to whom the
application was originally submitted, to present comments and
recommendations on the permit application before that state agency
acts on the application.

(2) A separate permit shall be issued for each solid waste
facility. The permit shall include the names and addresses of the
person or persons who own the land where the solid waste facility
is located and the person who is or will be the operator or person
in charge of the facility; a legal description of the land on which
the facility is located; and the terms and conditions on which the
permit is issued, including the duration of the permit. The state
agency in its discretion shall have the power to process a permit
application for purpose of determining land use compatibility
alone, and at another time, if the site location is acceptable,
consider technical matters related to the application. Where this
power is exercised, a public hearing may be held for each
determination in accordance with Paragraph (4) of this Subsection
(e).

(3) The state agency may amend, extend, or renew any permit
it issues in accordance with reasonable procedures prescribed by
the state agency. The procedures prescribed in Paragraph (1) of
this Subsection (e) for permit applications apply also to
applications to amend, extend, or renew a permit.

(4) Before a permit 1is issued, amended, extended, or
renewed, the state agency to which the ‘application is submitted
shall provide an opportunity for a hearing to the applicant and

persons affected; the state agency may also hold such a hearing
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upon 1its own motion. The state agency by rule shall establish
procedures for public notice and any public hearing authorized
under this paragraph. A hearing on a permit involving a solid
waste facility for hazardous industrial solid waste must include
one session held in the county in which the solid waste facility is
located. Hearings wunder this paragraph shall be conducted in
accordance with the hearing rules adopted by the state agency and
the applicable provisions of the Administrative Procedure and Texas
Register Act, as amended (Article 6252-13a, Vernon's Texas Civil
Statutes).

(5) Before a permit 1is 1issued, amended, extended, or
renewed, the state agency to which the application is submitted may
require the permittee to execute a bond or give other financial
assurance conditioned on the permittee's satisfactorily operating
and closing the solid waste facility. The state agency to which
the application is submitted shall require an assurance of
financial responsibility as may be necessary or desirable
consistent with the degree and duration of risks associated with
the processing, storage, or disposal of specified solid waste.
Financial requirements established by the state agency shall at a
minimum be consistent with the federal requirements established
under the federal Solid Waste Disposal Act, as amended by the
Resource Conservation and Recovery Act of 1976, 42 U.S.C., 6901 et
seq., as amended.

(6) If a permit is issued, amended, renewed, or extended by
a state agency in accordance with this Subsection (e), the owner or

operator of the solid waste facility does not need to obtain a
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license for the same facility from a county, or from a political

subdivision

Act.

exercising the authority granted in Section 6 of this

(7) A permit issued under this Act is issued only to the

person in whose name the application is made and is issued only for

the facility

transferred w

described

ithout prior

in the permit. A permit may not be

written notice to and prior written

approval by the state agency which issued it.

(8) Th

e state agency has the authority, for good cause, to

revoke or amend any permit it issues for reasons pertaining to

public health, air or w

ater pollution, land use, or violation of

this Act or of any other applicable laws or rules controlling the

management o

f solid waste. The state agency using this authority

'shall notify the governmental entities named in Paragraph (1) of

this Subsection (e) and provide an opportunity for a hearing to the

permittee and persons affected. The state agency may hold such a

hearing upon its own motion. The state agency by rule shall

establish pr

ocedures for

public notice and any public hearing

authorized under this paragraph. Hearings wunder this paragraph

shall be conducted in accordance with the hearing rules adopted by

the state a

Administrativ

gency and

e Procedure

the applicable provisions of the

and Texas Register Act, as amended

(Article 6252-13a, Vernon's Texas Civil Statutes).

(9) Manufacturing and processing establishments, commonly

known as rendering plants, which process for any purpose waste

materials originating from animals, poultry, and fish (all

hereinafter
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érigin, including without 1limitation animal parts and scraps,
offal, paunch manure, and waste cooking grease of animal and
vegetable origin are subject to regulation under the industrial
solid waste provisions of this Act and may also be regulated under
Chapter 26, Water Code. When a rendering establishment is owned by
a person who operates the rendering establishment as an integral
part of an establishment engaged in manufacturing or processing for
animal or human consumption food derived wholly or in part from
dead, slaughtered, or processed animals, poUltry, or fish, the
combined business may operate under authority of a single permit
issued pursuant to Chapter 26, Water Code. The provisions of this
subsection do not apply to those rendering plants in operation and
production on or before August 27, 1973.

(10) Each state agency may issue an emergency order, either
mandatory or prohibitory in nature, regarding any activity of solid
waste management within its jurisdiction, whether such activity is
covered by a permit or not, if the state agency determines that the
activity is creating or will cause extensive or severe property
damage or economic 1loss to others or is posing an immediate and
serious threat to human life or health and that other procedures
available to the state agency to remedy or prevent the occurrence
of the situation will result in unreasonable delay. The order may
be issued withoutv notice and hearing, or with such notice and
hearing as the state agency deems practicable under the
circumstances.

(i) If an emergency order 1is issued under this authority

without a hearing, the issuing agency shall fix a time and place
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S

O 0O N o0 W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

27

for a hearing to be held in accordance with the departmental rules
by the state agency, so as to affirm, modify, or set aside the
emergency order.

(ii) The requirements of Paragraph (4) of this subsection
relating to public notice do not apply to such a hearing, but such
general notice of the hearing shall be given in accordance with the
departmental rules of the state agency.

SECTION 19. Subsection (a), Section 5, Solid Waste Disposal
Act (Article 4477-7, Vernon's Texas Civil Statutes), is amended to
read as follows:

(a) Every county has the solid waste management powers which
are enumerated in this Section 5. However, the exercise of the
licensing authority and other powers granted to counties by this
Act does not pfeclude the department or the department of water
resources from exercising any of the powers vested in the
department or the department of water resources under other
provisions of this Act, including specifically the provisions
authorizing the department and the department of water resources to

issue permits for the construction, operation, and maintenance of

facilities for the processing, storage, or disposal of solid waste.
The powers specified in Subsections (d) and (e) of this section and
Section 18 of the County Solid Waste Control Act (Article 4477-8,
Vernon's Texas Civil Statutes) may not be exercised by a county
with respect to the industrial solid waste disposal practices and

areas to which Subsection (£f) of Section 4 of this Act applies.

. The department or the department of water resources, by specific

action or directive, may supersede any authority or power granted
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to or exercised by a county under this Act, but only with respect
to those matters which are, under this Act, within the jurisdiction
of the state agency acting.

SECTION 20. Subdivisions (1) and (6), Subsection (a),
Section 8, Solid Waste Disposal Act (Article 4477-7, Vernon's Texas
Civil Statutes), are amended to read as follows:

(1) No person may cause, suffer, allow, or permit the
collection, storage, handling, transportation, processing, or
disposal of solid waste, or the use or operation of a solid waste
facility for the storage, processing, or disposal of solid waste,
in violation of this Act or of the rules, permits, ' licenses or
other orders of the department or the department of water
resources, or a county or a political subdivision exercising the
authority Qranted in Section 6 of this Act within whose

jurisdiction the violation occurs. For purposes of this section,

unauthorized disposal of solid waste is not limited to a single act

or occurrence. Each day that solid waste remains at an

unauthorized disposal site constitutes a separate violation.

(6) A suit for injunctive relief or for recovery of a civil
penalty, or for both injunctive relief and penalty, may be brought
either in the county where the defendant resides or in the county
where the violation or threat of violation occurs. In any suit
brought to enjoin a violation or threat of violation of this Act or
of any rule, permit, licénse or other order of the department of
water resources, the department, a county, or a political
subdivision exercising the authority granted in Section 6 of this

Act, the court may grant the governmental entity bringing the suit,
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without bond or other undertaking, any prohibitory or mandatory
injunction the facts may warrant, including temporary restraining
orders [after--netiece--and--hearing], temporary injunctions, and
permanent injunctions.

SECTION 21. Chapter 5, Water Code, is amended by adding
Section 5.358 to read as follows:

Sec., 5.358. LIABILITY OF DEPARTMENT. The department,

including the board, commission, and executive director, and its

employees and agents are not liable for any damages that may oécur,

in whole or in part, as a result of acts done or omitted, any

decision made, or policy made or followed in a good faith effort to

carry out this code and other laws of this state.

SECTION 22. Chapter 11, Water Code, is amended by adding

Section 11.1221 to read as follows:

Sec. 11.1221. SECONDARY USE AUTHORIZATION REQUIRED. Any

reuse of state water for purposes other than those authorized by

the water right may only be made if authorized by the commission

through the granting of a water right or amendment to a water

right.
SECTION 23. Section 26.028, Water Code, is amended by adding

Subsections (e) and (f) to read as follows:

(e) 1In the notice prescribed by Subsection (a) of this

section, the commission shall:

(1) state the name and address of the applicant;

(2) state the location of the applicant's facilities

or operations;

(3) identify the nature of the application;
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(4) specify the time and location where the commission

will consider the application;

(5) give any additional information the commission

considers necessary.

(f) If, on the date specified in the notice prescribed by

Subsection (e) of this section, the commission determines that a

public hearing must be held, the matter shall be remanded for

hearing without the necessity of issuing further notice other than

advising all parties of the time and place where the hearing is to

convene.

SECTION 24. Section 26.212, Water Code (the text of which is
effective until delegation of NPDES Authority), is amended by
adding Subsection (c) to read as follows:

(c) A person may not knowingly make any false statement,

representation, or certification in any application, notice,

record, report, plan, or other document filed or required to be

maintained under this chapter, or under any rule, permit, or other

order of the department.

SECTION 25. Chapter 26, Water Code, is amended by adding

Section 26.308 to read as follows:

Sec. 26.308. LIABILITY AND STATE RECOVERY OF COSTS. (a) As

used in this section, "owner," "operator," "disposal," "transport,"

"national contingency plan," and '"natural resources" have the

meanings provided by the environmental response law.

(b) Notwithstanding any other law, and subject only to the

defenses provided by Section 107(b) of the environmental response

law, any person listed in Subsection (c) of this section is jointly
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and severally liable for:

(1) all costs of removal or remedial action incurred

by this state that are not inconsistent with the national

contingency plan; and

(2) damages for injury to, destruction of, or loss of

natural resources, including the reasonable costs of assessing that

injury, destruction, or loss resulting from the release.

(c) The persons who are jointly and severally liable under

Subsection (b) of this section are:

(1) an owner or operator of a disposal facility from

which there is a release or a threatened release that causes the

occurrence of response costs of hazardous substances;

(2) a person who at the time of disposal of a

hazardous substance owned or operated a disposal facility at which

those hazardous substances were disposed of and from which there is

a release, or a threatened release that causes the occurrence of

response costs of a hazardous substance;

(3) a person who, by contract, agreement, or

otherwise, arranged with a transporter for transport for disposal

or treatment of hazardous substances owned or possessed by that

person, by any other party or entity, at any disposal facility

owned or operated by another party or entity and containing those

hazardous substances, from which there is a release or a threatened

release that causes the occurrence of response costs of a hazardous

substance; and

(4) any person who accepts or accepted any hazardous

substances for transport to disposal or treatment facilities or
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sites selected by that person from which there 1is a release or

threatened release that causes the occurrence of response costs of

a hazardous substance.

(d) The executive director may request that the attorney

general institute a suit in a district court in Travis County

against a person listed in Subsection (c¢) of this section to

recover the state's costs and damages under Subsection (b) of this

section.

SECTION 26. Section 26.122, Water Code (the text of which
was to take effect on delegation of NPDES permit authority), as
follows, is repealed;

[Bee=--26=322= --EIVIE-PENARTY¥~ -~ {a)-~A-persen-whoe-vietates-any
previsien-ef-this-echaptery-other-than~-Subseetion- {d)-or--Bubseetion
tey--ef--Beection-2i-2bir-or-whe-vietates-any-rutes-permits-or-order
ef-the-department—is-subjeet-te-a-eivii-pena&ty-ef--net——iess—-than
§b0-ner-mere-than-$1;6000-fer-each-aet-ef~-vietatien~-and-for-each-day
ef-vietation-to-be-recovered-as-previded~-in-this~-subehapters

[ ¢py-~-A~-persen-whe~-vietates~Bubseetion~ {dy-or-Bubseection~ e}
ef-Beetron-2i-2bi-of-thig-chapter-ig-gubject-to-a-eivii-penatey~--of
net-mere-than-£36;0600-fer-ench-act-of-vietatien-and-£feor-each-day-of
vieltatien;---to--be-~-recovered--as--previded--in--thia--gubehapters
previdedr-hewevers~-that-~in--guits--instituted~-pursuanE--te~-thig
subseetitonr--the-eivii-penatty;-if~-anys-assegsed-against-the-persen
whe-eoemmitted-or~-whe-is8-eommitting-the-vietation-shati-pe--ne--moere
than-5631-060-fer-each-aet-ef-viotation-and-fer-each-day-ef-violtatien
wheré--the--vietation-is-ef-a-timitatien~or-condition-inetuded-in-a

pPermit--issued--by--the--department~-prior--to--detegatieon--by--the
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Administrator-ef-the-United-btateas-Envirenmentalt-Proteetion--Ageney
ef-NPPDEE-permit-autherity-under-Section-402 {b}-of-the-Federai-Water
Peliutien-~-Contrel--Act--or-of-any-timitatien-or-condi€tion-ineltuded
in-an-identified-gtate-guppienent-te-an-NPBES-permiE--ssued--after
NPBES--permit--deiegatéen-by-€he-Administrater—ef-the-Hnited-States
Envirenmental-Proteection~-Ageney= |

SECTION 27. Section 26.123, Water Code (the text of which
was to take effect on delegation of NPDES permit authority), as
follows, is repealed:

[Beex -26=~ 123= ~-~-ENFOREEMENT-B¥-BDEPARTMENT= -~ ¢a}~--Whenever--it
appearg---that--a~--persen~--hag-~-vietated--or--igs--vieltating--o¥r--ig
threatening-to-vielate-any-provision-of-this--chapter;--other--than
Sukseetion- {dy-er-Subseetion-tet-of-Beetion-2i-2bir-or-has-vieltated
er-is-vieiating7—er-és-threatening—te—vieiater-any-ruiey—permitr-er
evdey¥--of--the-~departments--then-the-enecutive-director-may-have-a
eivili-suit-instituted-in-a-digtriet-court-£for-injunetive-reltief--€o
regtrain--the--pergon--frem--continding--the-vietation-er-threat-of
vietatiens-er-for-the-assegsment-and-reecovery-of-a-eivit-penatty-of
net-iess-than-$59-ner-mere-than-$§7999-£er-eaeh--aet--ef--vieiatien
and—-fer——eéeh--day—ef-vieiatien}-er-fer-beth-injunetive-reiief-and
exvii-penat€y=-

[ ¢¥ey--Wherever-it-appears-that-a-persen-has--vyietated--or--is
vielatings---0¥-~ig-~threatening--to--viotates~-Subehapter-=-{(dy--ox
Subehapter--fey--eof--Beetion~-~2i~-203-~-o0f--thig--chapterr-~-then--the
eReedtive--direetor--may-have-a-eivit-gsuit-ingtituted-in-a-distriet
eeurt-foer-injunetive-retief-to-restrain-the-persen-£r¥rem--continuing

the-~violation~--or--threat--ef-yviolation--or-for-the-assessment-and
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reeevery-eof-a-eivii-penatty-ef-net-mere~-than-£165,;066-for-~ecach-~-act
ef--yietation-and-~£for-each-day-ef-vietationr-or-for-both-tnjunetive
retief--gnd-~eivii--penattys--prevideds--howevers;--that--tn~-~--sui€s
institunted--pursuant-to~-thigs-gsubseetiony-the-eivii-penatty;-sf-anys
assessed-againsE-the-pergen-whe-committed-or-whoe-is-committing-—-the
vietatien-~shaltl--be--ne-mere-than-51,-6000-fer-ecach-aet-of-vietatien
and-£fer--eaeh--day--ef--viotatien--where--the--vietation--is--of--a
timitation-~er--condition--inetuded-in-a-permit-igssued-by-the-board
pr:er-teo-detegation-py--the--Admintstrator~-of~-~-the--United--S€ates
Envirenmental--Pretection--Ageney--of--NPBES-permitt~auntherity-under
Beetton-462 (py-of~the-Federat-Water~-Poltiuktzeon-Centret~-~Aects-~0r--0f
any--timi€ation--or--cendition--inetuded--in-~an--identifred--state
suppiement-teo-an-NPBEES-permit-issued-after-NPBDEE-permit~--detegation
Py--the-Administrater-ef-the-United-Etates-Environmentat-Proteetion
Ageney-

[ ¢e}--On-apptication-for-injunetive-retief-and-a-£finding-that
a-persen-is-vietating-er-threatening-te-vietate~-any--provisien--of
thig--chapter--or-any-rutes-permitr-or-order-ef-the-departmentr-€he
district-court-shaiti-grant-the--injunetive--retief--the~-~£factg--may
warran€-

[ ¢dy--At--the~-request-of-the-eneeutive-directors-the-attorney
generat-shati~-institute-and-eonduet~a-suiE~+n-Ehe-name-of-the-State
of-Tenas-for-tnjunetive-retief-or-to-reeover-the-eivii--penaltty--eoxr
for--poth-:njunetive-retref-and-penatty-as-autheriged-in-Subseetien
tay-er-¢thy-ef-this-seetion= |

SECTION 28. (a) This Act takes effect September 1, 1983,

and applies only to applications filed on or after that date.
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Applications filed with the Texas Department of Water Resources
before September l, 1983, are governed by the law that was in
effect at the time the application was filed, and that law is
continued in effect for that purpose.

(b) This Act appiies only to a violation committed on or
after September 1, 1983. Violations committed before September 1,
1983, are subject to the 1laws that existed at the time the

violation occurred, and those laws are continued in effect for that

purpose. For the purpose of this Act, a violation occurs before
September 1, 1983, if any element of the viclation occurs before
that date.

SECTION 28. The importance of this .legislation and the
crowded condition of the calendars in both houses create an
emergency and an imperative public necessity that the
constitutional rule requiring bills to be read on three several

days in each house be suspended, and this rule is hereby suspended.
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By Craddick H.B. No. 1585

Substitute the following for H.B. No. 1585:

By Craddick C.S.H.B. No. 1585

A BILL TO BE ENTITLED
AN ACT

relating to the jurisdiction, powers, and duties of and the
enforcement by the Texas Department of Water Resources; providing
criminal offenses; and providing penalties.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTION 1. Sections 11.132, 11.173, 16.052, and 50.372,
Water Code, are amended to read as follows:

Sec. 11.132. NOTICE [©OF--HEARINEG]. (a) Notice shall be

given to the persons who in the judgment of the commission may be

affected by an application, including those persons listed in

Subdivision (2), Subsection (d), of this section. The commission,

on the motion of a commissioner or on the request of the executive

director or any affected person, shall hold a public hearing on the

application. [Fhe-eemmiesieon-shati-give-netiece-of-the--hearing--en

the-appiieation-as-preseribed-by-thig-gseetion~
[ ¢p3--En-the-netieces-the-commigssien-shati~

[(&?——state-the-name—and-address-ef-the—appiieanty

[ $2)--state~the-date~-the~applieation-was-£iteds

[ $3)--8tate~-the--purpese--and--entent--ef-the-preposed
epprepriatien-ef-waters

[ ¢4}--identify-the-seuree-ef-suppiy-and-the~-piace-where
the-water-is-te-be-gtered-or-taken-er-diverted~-£frem-the--sourece--of
supptyr

[ ¢53--speeify-the-time-and-piace-of~-the-hearingr-and
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[ ¢6)--give--any--additionat--information-the-commigsien
eensiderg-neecessary=- |
(b) [¢e¥] If the proposed use is for irrigation, the
commission shall include in the notice a general description of the
location and area of the land to be irrigated.

(c) In the notice, the commission shall:

(1) state the name and address of the applicant;

(2) state the date the application was filed;

(3) state the purpose and extent of the proposed

appropriation of water;

(4) identify the source of supply and the place where

the water is to be stored or taken or diverted from the source of

supply;

(5) specify the time and location where the commission

will consider the application; and

(6) give any additional information the commission

considers necessary.

(d) The commission may ‘act on the application without

holding a public hearing if all of the following conditions are

met:

(1) not less than 30 days before the date of action on

the application by the commission, the applicant has published the

commission's notice of the application at least once in a newspaper

regularly published or circulated within the section of the state

where the source of water is located;

(2) not less than 30 days before the date of action on

the application by the commission, the commission mails a copy of
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C.S.H.B. No. 1585

the notice by first-class mail, postage prepaid, to:

(A) each claimant or appropriator of water from

the source of water supply, the record of whose claim or

appropriation has been filed in the department; and

(B) all navigation districts within the river

basin concerned; and

(3) within 30 days after the date of the newspaper

publication of the commission's notice, a public hearing has not

been requested in writing by a commissioner, the executive

director, or an affected person who objects to the application.

(e) The inadvertent failure of the commission to mail a

notice under Subdivision (2), Subsection (d) of this section to a

navigation district that is not a claimant or appropriator of water

may not prevent the commission's consideration of the application.

(f) If, on the date specified in the notice prescribed by

Subsection (c) of this section, the commission determines that a

public hearing must be held, the matter shall be remanded for

hearing without the necessity of issuing further notice other than

advising all parties of the time and place where the hearing is to

convene. |[Fhe-netiee-shati--be~-publiighed--enee--a--week--for--twe
eenseeuntive-~weeks--pefore--the--date--stated-in-the-noetice-£for-the
hearing-in-seme-newspaper--having--a--generat--eireulation--in~-~-the
seetien-ef-the—state-where-the-séuree-ef-water-is-ieeatede

[ te}-~-Fhe--commissieon-shati-aitse-mati-a-copy-eof-the-notice-by
first-etass-mati--pestage-prepaidr-te-each-etaimant-oer-apprepriater
ef-water-£from-the-geuree~of-water-guppiyr-the-record-of-whese-etaim

er-apprepriation-has-been-fited-in-the-office--of~~the--commissien=
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The--netice--shati--alse--be--matlted--by--£firgt-cltass-mait--pestage
prepaid7--te--aii--navigatien--distriets---withén---the-—-watershed
eeneerned- -~--The~-inadvertent--faiture--ef-the-commission-te-maii-a
petiece-to--a--navigation--digtriet--whteh--ig--net--a--etaimant--or
apprepriater---ef--water--dees—-net--preven%-—the--hearing--en--the
epptieation=

[ ¢€}--FThe-notice-shati-be-maited-and-£irst-pubtished-not-iess
than-20-days-before-the~-date-set~-for-the-hearing- |

Sec. 11.173. CANCELLATION IN WHOLE. (a) If no part of the
water authorized to be appropriated under a permit, certified
filing, or certificate of adjudication has been put to beneficial
use at any time during the 10-year period immediately preceding the
cancellation proceedings authorized by this subchapter, then the
appropriation is presumed to have been wilfully abandoned, and the
permit, certified filing, or certificate of adjudication is subject
to cancellation in whole as provided by this subchapter.

(b) Cancellation proceedings for failure to utilize water

under a permit for which time limitations for commencement and

completion of construction have been set by the commission under

Section 11.145 of this code and for which construction has not

bequn or been completed shall be brought under Section 11.146 of

this code, and not under this subchapter.

Sec. 16.052. INTERBASIN WATER TRANSEFER. The executive
director shall not prepare or formulate a plan which contemplates
or results in the removal of state [surfeee] water from the river

basin of origin and its adjoining coastal basins if the water

supply involved will be required for reasonably foreseeable water
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supply requirements within the river basin of origin and its

adjoining coastal basins during the next ensuing 50-year period,

except on a temporary, interim basis.

Sec. 50.372. FORM OF AUDIT. (a) All audits required by

Subsection (a), Section 50.371, of this code shall be performed

according to the generally accepted auditing standards of the

American Institute of Certified Public Accountants.

(b) The audit report shall include the audited financial

statements presented in conformity with the American Institute of

Certified Publicv Accountants' generally accepted accounting

principles and the independent auditor's opinion regarding those

financial statements.

(c) The executive director shall adopt an accounting and

auditing manual to be used by districts to comply with Subsection

(a), Section 50.371, of this code.

(d) If any part of the manual 1is inconsistent with the

American Institute of Certified Public Accountants' generally

accepted auditing standards or generally accepted accounting

principles, the American Institute of Certified Public Accountants'

standards and principles prevail. [Fhe-exHeeutive-direetor-shati

adept-an-aceeunting-and-auditing-manuaty-and--exeept--as-~othervwise
previded--by-this-manuats-the-audit-shati-be-performed-according-€e
the-generatiy-aecepted-auditing-standards-adepted-by--the--Ameriean
Institute--of-Certified-Publie-Aeeountantsr-heretnafter-referred-te
as-generaliy-accepted-auditing-standardss--and--shati--inetude--the
auditerig--representatien--that--the-£finanecialt-statements-have-been

prepared--in--aceordanee~~-with---generatly---anecepted---aceounting
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prineipites-as-adepted-by-the-Ameriean-Institute-of-Certified-Pubiie
Aceeuntants;-~-hereinafter---referred---to--as--generatiy--aeeepted
aeeeounEing-prineipiess |

SECTION 2. (a) Section 26.122, Water Code (the text of
which was to be effective until delegation of NPDES permit
authority), is amended to read as follows:

Sec. 26.122. CIVIL PENALTY. A person who violates any
provision of this chapter or any rule, permit, or order of the
department is subject to a civil penalty of not less than $100
[656] nor more than $10,000 [6%-800] for each act of violation and
for each day of violation to be recovered as provided in this
subchapter.

(b) The delegation of NPDES permit authority does not affect
Section 26.122, Water Code, as amended by Subsection (a) of this
section.

SECTION 3. Section 11.085, Water Code, is amended to read as
follows:

Sec. 11.085. INTERWATERSHED AND INTERBASIN TRANSFERS. (a)

No person may take or divert any of the water of the ordinary flow,
underflow, or storm flow of any stream, watercourse, or watershed
in this state into any other natural stream, watercourse, or
watershed to the prejudice of any person or property situated
within the watershed from which the water is proposed to be taken

or diverted.

(b) No person may transfer state water beyond the river

basin of origin and its adjoining coastal basins [£rem--ene

watershed--te-~-anether] without first applying for and receiving a
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permit from the commission to do so. Before issuing such a
permit, the commission shall hold a hearing to determine the rights
that might be affected by the transfer. The commission shall give
notice and hold the hearing in the manner prescribed by its
procedural rules.

(c) A person who takes or diverts water in violation of this
section is gquilty of a misdemeanor and upon conviction is
punishable by a fine of not less than $100 nor more than $500 or by
confinement in the county jail for not more than six months.

(d) A person commits a separate offense each day he
continues to take or divert water in violation of this section.

SECTION 4. Subsection (a), Section 11.134, Water Code, is
amended to read as follows:

(a) After consideration of the application is complete [%he

kearing], the commission shall make a written decision granting or
denying the application. The application may be granted or denied

in whole or in part, and, if granted, may be for a specified term

of years.
SECTION 5. Subsections (d) and (f), Section 11.143, Water

Code, are amended to read as follows:

(d) Except as otherwise specifically provided by this

subsection, before [Befere] the commission may approve the

application and issue the permit, it shall give notice and hold a

hearing as prescribed by this section. The commission may act on

the application without holding a public hearing if all of the

following conditions are met:

(1) not less than 30 days before the date of action on
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the application by the commission, the applicant has published the

commission's notice of the application at least once in a newspaper

reqularly published or circulated within the section of the state

where the source of water is located;

(2) not less than 30 days before the date of action on

the application by the commission, the commission mails a copy of

the notice by first-class mail, postage prepaid, to each person

whose claim or appropriation has been filed with the department and

whose diversion point is downstream from that described in the

application; and

(3) within 30 days after the date of the newspaper

publication of the commission's notice, a public hearing is not

requested in writing by a commissioner, the executive director, or

an affected person who objects to the application.

(f) If on the date specified in the notice prescribed by

Subsection (d) of this section, the commission determines that a

public hearing must be held, the matter shall be remanded for

hearing without the necessity of issuing further notice other than

advising all parties of the time and place where the hearing is to

convene. [fhe--netiece--shati--be--pubiished-enity-ences-at-teast-20
days-before-the-date~stated-in-the-neotiece-for-the--hearing--en--the
apptieationy--in--a--newspaper--having--general--eireuiation-in-the
eeunty-where-the-dam-er-reserveir-ig-tocated: ---At-~-teast--15--days
befere--the-date-gset~for-the-hearingr-the-commigsion-shaii-Eransmie
a-eepy-of-the-netiece-by-£firgt-etass-maii-te-ecach-persen-whese-ciaim
er-apprepriatien-has-been--fited--with--the--department--and-~-whese

divergion---point~--ig-~--doewnstream--frem--that--deseribed-~-in--the
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appi:zeations |

SECTION 6. Subsection (b)), Section 12.113, Water Code, is
amended to read as follows:

(b) The department shall deposit all costs collected under
Subchapter G [F], Chapter 1l of this code in the State Treasury to
the credit of the water rights administration fund, from which the
department shall pay all expenses necessary to efficiently
administer and perform the duties described in Sections 11.325
through 11.335 of this code.

SECTION 7. Section 15.104, Water Code, is amended to read as

follows:

Sec. 15.104. CERTIFICATE OF EXECUTIVE DIRECTOR [E€S6MMISSIO6N]

OR APPROVAL BY EXECUTIVE DIRECTOR [€6MMiBSI6N]. (a) Except as

provided by Subsection (b) of this section, the board shall not
deliver funds pursuant to an application for financial assistance

from the loan fund until the executive director has furnished the

board written evidence |[peiitieai--subdivisien-has-furnished-the

beard-a-regsetutien-adepted-by-the-commiasteon] certifying:

(1) that an  applicant proposing surface-water
development has the necessary water right authorizing it to
appropriate and use the water that the project will provide; or

(2) that an applicant proposing underground water
development has the right to use water that the project will
provide.

(b) 1If an applicant includes a proposal for a waste water.
treatment plant, [the-part-ef—the-appiieatien-reiating-te-the-waste

vater--trentment--piant-~dees--not--need--to-~-pe~--gertified--by-the
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eemmissien7ébu€] the board may not deliver funds for the waste
water treatment plant until the political subdivision has obtained
written evidence of approval of the plans for the waste water
treafment plant from the executive director.

SECTION 8. Section 17.123, Water Code, is amended to read as

follows:

Sec. 17.123. CERTIFICATE OF EXECUTIVE DIRECTOR [E6MMIBEIO6N]

OR APPROVAL BY EXECUTIVE DIRECTOR [EOMMiSE8I6N]. (a) Except as
provided in Subsection (b) of this section, the board shall not
deliver funds pursuant to an application for financial assistance

until the executive director has furnished the board written

evidence [peiitieat--subdivigien~--has--furnished---the---boeard---a
regseiutien-adepted-py-the-ecommigsion] certifying:

(1) that an applicant proposing surface-water
development has the necessary water right authorizing it to
appropriate and use the water which the project will provide; or

(2) that an applicant proposing underground water
development has the right to wuse water that the project will
provide.

(b) If an application includes a proposal for a waste water
treatment plant, [the-part-ef-the-appitiention-retating-teo-the-waste
weter-treatment--piant-~-dees--net-~-need--to--be--certified--by--the
eemmigsieny~--but] the board may not deliver funds for the waste
water treatment plant until the political subdivision has obtained
written evidence of approval of the plans for the waste water
treatment plant from the executive director.

SECTION 9. Subsection (a), Section 26.022, Water Code, is

10
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amended to read as follows:

(a) Except as otherwise provided in Sections 26.0191,
26.028, and 26.176 of this code, the provisions of this section
apply to all hearings conducted in compliance with this chapter.

SECTION 10. (a) Section 26.123, Water Code (the text of
which was to be effective until delegation of NPDES permit
authority), is amended to read as follows:

Sec. 26.123. ENFORCEMENT BY DEPARTMENT. (a) Whenever it
appears that a person has violated or is violating or is
threatening to violate any provision of this chapter or any rule,
permit, or order of the department, then the executive director may
have a civil suit instituted in a district court for injunctive
relief to restrain the person from continuing the violation or
threat of violation, or for the assessment and recovery of a «civil
penalty of not less than $100 [§56] nor more than $10,000 [$2;666]
for each act of violation and for each day of violation, or for
both injunctive relief and civil penalty.

(b) On application for injunctive relief and a finding that
a person is violating or threatening to violate any provision of
this chapter or any rule, permit, or order of the department, the
district court shall grant the injunctive relief the facts may
warrant.

(c) At the request of the executive director, the attorney
general shall institute and conduct a suit in the name of the State
of Texas for injunctive relief or to recover the civil penalty or
for both injunctive relief and penalty as authorized in Subsection

(a) of this section.

11
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(b) The delegation of NPDES permit authority does not affect
Section 26.123, Water Code, as amended by Subsection (a) of this
section.
SECTION 11. Subdivision (3), Section 26.211, Water Code, 1is
amended to read as follows:
(3) "Person" means an individual, [e¥] private

corporation, organization, government or governmental subdivision

or agency, business trust, partnership, association, or any other

legal entity.

SECTION 12. Subsection (c), Section 26.303, Water Code, is
amended to read as follows:

(c) If the department enters into a contract or cooperative
agreement under Section 104(c)(3) of the environmental response
law, the board may [sha2%] include in the contract or agreement
terms and conditions:

(1) to assure future maintenance of the removal and
remedial actions provided for the expected life of those actions as
determined by the federal government;

(2) to assure the availability of a hazardous waste
disposal facility acceptable to the federal government that
complies with Subtitle C of the federal Solid Waste Disposal Act
(42 U.S.C. 6921 et seq.) for any necessary off-site storage,
destruction, treatment, or secure disposition of the hazardous
substances, pollutants, or contaminants; and

(3) to assure payment by the state of:

(A) 10 percent of the costs of the removal and

remedial actions, including future maintenance; or

12
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(B) at least 50 percent or more of the costs as

determined appropriate by the federal government, taking into

account the degree of responsibility of the state for any amount

spent 1in response to a release at a disposal facility that was

owned by the state at the time of disposal of hazardous substances

at the disposal facility.

SECTION 13. Subsection (b)), Section 26.304, Water Code, is
amended to read as follows:

(b) The fund shall include money appropriated to it by the

legislature, [and] any [ether] money received for this purpose by

the department from the federal government, and all money recovered

by the state under Section 26.308 of this code.

SECTION 14. Subsections (a) and (d), Section 50.371, Water
Code, are amended to read as follows:
(a) The governing board of each district created under the

general law or by special act of the legislature has the overall

responsibility to adopt sound accounting policies, prepare reliable

financial statements, and at the expense of the district, engage an

independent auditor before the end of the fiscal year for an annual

audit of the district's fiscal accounts and records [sheaii-have-the

distrietig--figeat--necounts-~-and--records--audited-annualiy-at-the
expense-of-the-distriet].

(d) The governing board of each district shall assure that

the [Fhe] audit required by this section shall be completed within
120 days after the close of the district's fiscal year, except for
districts audited by the state auditor; district audits by the

state auditor shall be completed within 12 months of the close of

13
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the district's fiscal year.
SECTION 15. Subsections (a), (b), and (c), Section 50.374,
Water Code, are amended to read as follows:
(a) After the governing board of the district has approved

the audit, it shall submit a copy of the report including a

certificate indicating the governing board's approval of the

report. The certificate must be in the format prescribed by the

executive director. The governing board shall submit the report to

the executive director for filing within 135 days after the close

of the district's fiscal year unless the audit is performed by the
state auditor, in which case it will be filed in accordance with
Section 50.104 of this code.

(b) If the governing board of the district refuses to
approve the annual audit report, the governing board shall submit a

copy of the report, including a certificate that indicates the

governing board's disapproval of the report and reasons for that

disapproval. The certificate must be in the format prescribed by

the executive director. The governing board shall submit the

report to the executive director for filing within 135 days after
the close of the district's fiscal year, except as specified in
Subsection (a) of this section|;-aeceempanied-by--a--statement--£rem
the--board--explaining--the--reasens-for-its-faiiure-to-appreve-the
report].

(c) Copies of the audit or the annual financial dormancy
affidavit or annual financial report described in Sections 50.377
and 50.378 of this code shall be filed annually in the office of

the district and with the city secretary or other designated city

14
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official in whose extraterritorial jurisdiction +the district is
located. If the district is not located within the
extraterritorial jurisdiction of a city, the audit, annual
financial dormancy affidavit, or annual financial report shall be
filed annually with the clerk of each [the] county within which the
district is located[s-previded;-hewevers-this-subseetion-shatl--net
appiy--te-any-distriet-whieh-is—iéeated-within-aii-er—parts—ef—mere
than-twe-eountiess-hewevery;-each-such-digtriet-shati-filte-a-copy-of
tts-annuat-auditr-annuat-£finaneiat-dermaney--affidavitr--or~~annual
finaneiat--report-~with-the-ceunty-eterk-ef-the-ecounty-within-whieh
the-greater-part-of-the-distriet-resides].

SECTION 16. Subsection (a), Section 50.377, Water Code, is
amended to read as follows: |
(a) Those districts which can satisfy all [€he] criteria

contained in this section are defined as financially dormant and

may elect to submit to the executive director for filing a
financial dormancy affidavit in lieu of compliance with Section

50.371 of this code:

(1) the district had $500 or less [ne] revenue from

operations, tax assessments, or any other sources during the

calendar year;

(2) the district had $500 or less [re] expenditures of

funds during the calendar year; [ard]
(3) the district had no bonds or any other liabilities
outstanding during the calendar year; and

(4) the district had no cash or investments in excess

of $500 at any time during the calendar year.

15
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SECTION 17. Subsection (a), Section 50.378, Water Code, is
amended to read as follows:

(a) A district may elect to file annual financial reports
with the executive director and the other governmental entities
prescribed by Subsection (c) of Section 50.374 of this code in lieu
of the district's compliance with Section 50.371 of this code
provided:

(1) the district had no bonds or other long-term (more
than one year) liabilities outstanding during the fiscal period;

(2) the district did not have gross revenues in excess
of $20,000 [4550008] during the fiscal period; and

(3) the district's cash[;-reeeivabies;] and temporary

investments were not in excess of $50,000 at any time [§265;668]

during the fiscal period.

SECTION 18. Subsection (e), Section 4, Solid Waste Disposal
Act (Article 4477-7, Vernon's Texas Civil Statutes), is amended to
read as follows:

(e) Except as provided in Subsection (f) of this section
with respect to certain industrial solid wastes, each state agency
has the power to require and issue permits authorizing and

governing the construction, operation, and maintenance of solid

waste facilities used for the storage, processing, or disposal of
solid waste. This power may be exercised by a state agency only
with respect to the solid waste over which it has jurisdiction
under this Act. If this power is exercised by a state agency, that
state agency  shall prescribe the form of and reasonable

requirements for the permit application and the procedures to be

16
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followed in processing the application, to the extent not otherwise
provided for in this subsection. The following additional
provisions apply if a state agency exercises the power authorized
in this subsection. | ~]

(1) The state agency to whom the permit application is
submitted shall mail a copy of the application or a summary of its
contents to the Texas Air Control Board, to the other state agency,
to the mayor and health authorities of any city or town within
whose territorial limits or extraterritorial jurisdiction the solid
waste facility is located, and to the county judge and health
authorities of the county in which the facility is located. The
governmental entities to whom the information is mailed shall have
a reasonable time, as prescribed by the state agency to whom the
application was originally submitted, to present comments and
recommendations on the permit application before that state agency
acts on the application.

(2) A separate permit shall be issued for each solid waste
facility. The permit shall include the names and addresses of the
person or persons who own the land where the solid waste facility
is 1located and the person who is or will be the operator or person
in charge of the facility; a legal description of the land on which
the facility is located; and the terms and conditions on which the
permit is issued, including the duration of the permit. The state
agency in its discretion shall have the power to process a permit
application for purpose of determining land use compatibility
alone, and at another time, if the site location is acceptable,

consider technical matters related to the application. Where this

17
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power 1is exercised, a public hearing may be held for each
determination in accordance with Paragraph (4) of this Subsection
(e).

(3) The state agency may amend, extend, or renew any permit
it 1issues 1in accordance with reasonable procedures prescribed by
the state agency. The procedures prescribed in Paragraph (1) of
this Subsection (e) for permit applications apply also to
applications to amend, extend, or renew a permit.

(4) Before a permit is issued, amended, extended, or
renewed, the state agency to which the application is submitted
shall provide an opportunity for a hearing to the applicant and
persons affected; the state agency may also hold such a hearing
upon its own motion. The state agency by rule shall establish
procedures for public notice and any public hearing authorized
under this paragraph. A hearing on a permit involving a solid
waste facility for hazardous industrial solid waste must include
one session held in the county in which the solid waste facility is
located. Hearings under this paragraph shall be conducted in
accordance with the hearing rules adopted by the state agency and
the applicable provisions of the Administrative Procedure and Texas
Register Act, as amended (Article 6252-13a, Vernon's Texas Civil
Statutes).

(5) Before a permit 1is 1issued, amended, extended, or
renewed, the state agency to which the application is submitted may
require the permittee to execute a bond or give other financial
assurance conditioned on the permittee's satisfactorily operating

and closing the solid waste facility. The state agency to which

18
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the application 1is subﬁitted‘ shall require an assurance of
financial responsibility‘ as may be necessary or desirable
consistent with the degree and duration of risks associated with
the processing, storage, or 4disposal of specified solid waste.
Financial requirements established by the state agency shall at a
minimum be'consistent with the federal requirements established
under the federal Solid Waste Disposal Act, as amended by the
Resqurce Conservation and Recovery Act of 1976,'42 U.s.c., 6901 et
seq., as amended. |

(6) If a permit is issued, amended, renewed, or extended by
a state agency in accordance with this Subsection (e), the owner or
operator of the solid waste facility does not need to obtain a
license for the same facility from a county, or from a political
subdivision exercising the authority granted in Section 6 of this
Act.

(7) .A permit issued uﬁder this Act is issued only to the
pérson in whose name the application is made and is issued only for
the facility describéd in the permit. A permit may not be
transferred without prior ~written noticev to and prior written
approval by the state agency which issued it.

(8) The state agehcy has the authority, for good cause, to
revoke or amend any permit it issues for reasons pertaining to
public health, air or water pollution, land use, or violation of
this Act or of any other applicéble laws or rules controlling the
management of solid waste. The state agency using‘ this authority
shall notify the governmental entities named in Paragraph (1) of

this Subsection (e) and provide "an opportunity for a hearing to the

19
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permittee and persens‘affeeted. The stste agency may hold such a
hearing upon its own motion. The state agency by rule shall
establish procedures for public notice and any public hearing
authorized undef this paragraph. Hearings under this paragraph
shail be conducted in aecordanee with the hearing rules adopted by
the stete agency and the applicable provisions of the
Administrative Procedure and Texas Register Act, as amended
(Article 6252-13a,'Vernon's Texas Civil Statutes).

(9) _Manufacturing. and processing establishments, commonly

'knoWn_as rendering plants, which process for any purpose waste

materials originating . from animals, poultry, and fish (all
hereinaftef_referred to as "animals") and materials of vegetable
origin, including without "limitation animal parts and scraps,
offal; paunch manure, and’ waste cooking grease of animal and
vegetable erigin are subject to regulation under the industrial
solid waste provisions of this Act and may also be regulated wunder
Chapter 26, Water Code. When'a rendering establishment is owned by
a person who operates the rendering establishment as an integfal
part of an establishment engaged in manufacturing or processing for
animal or human»consnmption food derived wholly or in part from
dead, slaughtered, or processed animals, poultry, or fish, the
combined business may operate under authority of a single permit
issued pursuant to Chapter 26, Water Code. The provisions of this
subsection do not apply to those rendering plants in operation and
production on or before August 27, 1973.

(10) Each state agency may issue an emergency order, either

mandatory or prohibitory in nature, regarding any activity of solid

20
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waste management within its jurisdiction, whether such activity is
covered by a permit or not, if the staté agency determines that the
activity 1is creating or will cause extensive or severe property
damage or economic idss to others or is posing an immediate and
serious threat to humén life or health and that other procedures
available to the state agency to remedy or prevent the occurrence
of the situation will result in unreasonable delay. The order may
be issued without notice and hearing, or with such notice and
hearing as the state agency deems practicable under the
circumstances.

(i) If an emergency order is issued under - this authority
without a hearing, the issuing agency shall fix a time and place
for a hearing to be held‘in accordance with the departmental rules
by the state agency, so as to affirm, modify, or set aside the
emergency order.

(ii) The requirements of Paragraph (4) of this subsection
relating to public notice do not apply to such a hearing, but such
general notice of the hearing shall be given in accordance with the
departmental rules of the state agency.

SECTION 19. Subsection (a), Section 5, Solid Waste Disposal
Act (Article 4477-7, Vernon's Texas Civil Statutes), is amended to
read as follows:

(a) Every county has the solid waste management powers which
are enumerated in this Section 5. However, the exercise of the
licensing authority and other powers granted to counties by this
Act does not preclude the department or the department of water

resources from exercising any of +the powers vested in the

21




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

27

C.S.H.B. No. 1585
department or the department of water resources under other
provisions of this Act, ineluding specifically the provisions
authorizing the department and the department of water resources to

issue permits. for the construction, operation, and maintenance of

facilities for the processing, storage, or disposal of solid waste.
The powers specified in Subsections (d) and (e) of this section and

Section 18 of the County Solid Waste Control Act (Article 4477-8,

"Vernon's Texas Civil Statutes) may not be exercised by a county

with respect to the industrial solid waste disposal practices and

areas to which Subsection (f) of Section 4 of this Act applies.

The department or the department of water resources, by specifie

actioh or directive, may supersede any authority or power granted
to or exercised by a county under this Act, but only with respect
to those matters which are, under this Act, within the jurisdiction
of the state‘agency'acting.

SECTION 20. Subdivision (6), Subsection (a), Section 8,
Solid Waste Disposal Act (Article 4477-7, Vernon's Texas Civil
Statutes), is amended to read as follows:

(6) A suit for injunctive relief or for recovery of a civil
penalty, or for both injdnctive relief and penalty, may be brought
either in the county where the defendant resides or in the county
where the violation or threat of violation occurs. In any suit

brought to enjoin a violation or threat of violation of this Act or

of any rule, permit, license or other order of the department of

water resources, the department, a county, or a political
subdivision exercising the authority granted in Section 6 of this

Act, the court may grant the'governmental entity bringing the suit,
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without bond or other undertaking, any prohibitory or mandatory
injunction the facts may warrant, including tempora;y restraining
orders [aftef--netiee--and--hearing], temporary injunctions, and
permanent injunctions.

SECTION 21. Chapter 5, Water Code, ig amended by adding

Section 5.358 to read as follows:

Sec. 5.358. LIABILITY OF DEPARTMENT . The department,

including the board, commission, and executive director, and its

employees and agents are not liable for any damages that may occur,

in whoie or in part, as a result of acts done or omitted, any

decision made, or policy made or followed in a good faith effort to

carry out this code and other laws of this state.

SECTION 22. Chapter 11, Water Code, 1is amended by adding
Section 11.1221 to read as follows:

Sec. 11.1221. SECONDARY USE AUTHORIZATION REQUIRED. Any

reuse of state water for purposes other than those authorized by

the water right may be made only if authorized by the commission

through the granting of a water right or amendment to a water

right.
SECTiON 23. Section 26.028, Water Code, is amended by adding

Subsections (e) and (f) tb read as follows:

(e) In the notice prescribed by Subsection (a) of this

section, the commission shall:

(1) state the name and address of the applicant;

(2) state the location of the applicant's facilities

or operations;

(3) identify the nature of the application;
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(4) specify the time and location where the commissionA

will consider the application; and

(5) give any additional information the commission

considers necessary.

(f£) If, on the date specified in the notice prescribed by

Subsection (e) . of this section, the commission determines that a

public hearing must be held; the matter shall be remanded for

hearing without the necessity of issuing further notice other than

‘advising all parties of the time and place where the hearing is to

convene.

SECTION‘24f Section 26.212, Water Code (the text of which is
effective wuntil delegation lof NPDES Authority), is amended by
adding Subsection (c) to read as follows:

(c) No person may Kknowingly make any false statement,

representation, or certification in any application, notice,

record, report, plan, or other document filed or required to be

.maintained under this chapter, or under any rule, permit, or other

order of the department.

SECTION 25. Chapter 26, Water Code, - is amended by adding
Section 26.308 to read as follows:

Sec. 26.308. LIABILITY AND STATE RECOVERY OF COSTS. (a) As

used in this section, "owner," "operator," "disposal," "transport,"

"national contingency plan," and "natural resources" have the

meanings provided by the environmental response law.

(b) Notwithstanding any other 1law, and subject to the

defenses provided by Section 107(b) of the environmental response

law, any person listed in Subsection (c) of this section shall be

24
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liable for:

(1) all costs of removal or remedial action incurred

by this state that are not inconsistent with the national

contingency plén{ and

(2) damages for injury to, destruction of, or loss of

natural resoﬁrces,'including the reasonable costs of assessing that

injury, destruction, or loss resulting from the release.

(c) The persons who are liable under Subsection (b) of this

section are:

(1) an owner or operator of a disposal facility from

which there is a release or a threatened release of a hazardous

substance that causes the occurrence of response costs;

(2) a person who at the time of disposal of a

hazardous substance owned or operated a disposal facility at which

those hazardous'substances were disposed of and from which there is

a release, or a threatened release of a hazardous substance ﬁhat

causes the occurrence of response costs;

(3) a person who, by contract, agreement,  or

‘otherwise, arranged with a transporter for transport for disposal

or treatment of hazardous substances owned or possessed by that

person, or by any other party or entity, at any disposal facility

owned or operated by another party or entity and containing such

hazardous substances, from which there is a release or a threatened

release of a hazardous substance that causes the occurrence of

response costs; and

(4) any person who accepts or accepted any hazardous.

substances for transport to disposal or treatment facilities or
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sites selected by that person from which there is a release or

threatened release 'of a hazardous substance that causes the

occurrence of response costs.

(d) The executive director may request that the attorney

general institute a suit in a district court in Travis County

against a person listed in Subsection (c¢) of this section to

recover the state's costs and damages under Subsection (b) of this

section.

(e) At the request of the executive director, the attorney

general shall institute and conduct a suit in the name of the State

of Texas to recover the state's costs and damages under Subsection

(b) oflthis section.

SECTION 26. Section 26.122, Water Code (the text of which
was to - take effect on delegation of NPDES permit authority), as
follqws, is repealed:

[Eeex -26= 232~ --EFVIL-PENARBTY- —- {a}--A-persen-whe-vietates-any
previsien-ef-this-ehépterr-ether—than-Subseetien-(dé-er--Subseetien
tey--of--ESeectien-21i-251s-er-whe-vietates~-any-rute;-permit;-or-order
ef-the-department-is—subjeet-te-a-eivii-penaity—ef--net--iess--than
656-ner-more-than-561-000-fer-eaeh-aet-ef-vietation-and-for-ecach-~day
ef-vieiatien-te-be-reeevereé;as-previded—in-this-subehaptere

[ ¢b)-~A--persen~-who-vietates-Subsection- (d}-er-Subseectien- (e}
ef-Seetien~-2i-251-of~-this-chapter-is~-subjeect-to-a-eivit-penatty--of
net-mere-than—$197999—fer-eaeh—aet-ef-vieiatien-ané-fer-eaeh-day-ef
vielatienr---te~-be-~-recovered--ag--provided--in--this-~-subehapters
previded7-heweverr--that—-in--suitsf-instituted--pursuant-—te--this

subseections--the-eivii-penatty;-if-anys-assessed-against-the-peregen
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who-committed-or-who-ig~-committing-the-vieolation-shati-pe--ne--more
than-61-000-for-ench-act-of-viotation-and-£for-each-day-eof-viotatzien
where--the--vietatieon-igs-ef-a-iimitation-er-conditien-ineiuded-in-a
permit--issued--by--the--department--prier--te--detegatien--by--the

Administrater--ef-the-United-Btates-Envirenmentai-Proteetion-Ageney

e£-NPDES-permit-autherity-under-fection-462 (by-ef-the-Federai-Water.

Poeliutien-Centroi-Actr-or-of-any-timitatien-or--condition--inetuded
in--ap--identified-state-suppiement-to-an-NPBES-permit-issued-after
NPBEE-permit-deilegation-by-the-Administrater-ef-the--United--Etates
Envireonmentat-Protection-Agerey- |

SECTION 27. Section 26.123, Water Code (the text of which
was to take effect on delegation of NPDES permit authority), as
follows, is repealed:

[Bee~ 26~ 223~ -~-ENFOREEMENT - ~B¥~~-BEPARTMENT- - - {a}-~-Whenever-it
eppears--that--a--persen--has--vietated--er--ig--viotating--o¥---is
threatening--te--viotate--any~-previsien-ef-this-chapter;-ether-than
Subseetieﬁ-(d?-er-Subseetien-(e?—ef-Seetien-Bie25&7—er-has-vieiated
er-ia-vietatingr-or-ig-threatening-te~vietates-any-rute;-permi€s-or
erder-of-the-department--then-the-exeentive--direetor--may--have--a
eivil--guit-instituted-in-a-digEriet-court-fer-injunetive-reltief-<eo
restrain-the-person-frem-continuing--the--vietation--or--threat--of
vietation--or-for-the-assessment-and-reecovery-of-a-eivii-penatty-of
pet--iesg--thap--550-ner-mere-than-51-000-fexr-ench~net-of-viotation
and-fer-eaeh-day-ef-vieiatien7-ef-fer-beth—-injanetive--reiief--an&
eivit-penatEy-

[ ¢p}--Whenever--it--appears--that-a-persen-has-vietated-oer-is

vietatingr--or--ig--threatening--te--vietates;--Subechapter--(d}---o¥
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Bubehapter--{e)--ef--Seetion--21-353--ef--thig--chapter;--then--the
exeeukive-directer-may-have~-a-eivit-guit-instituted-in--a--distriet
eourt--for-injunetive-retief-to-restrain-the-person-£from-continuing
the~vietatieon-or-thrent-ef-vietntiony-or--for--the--agsgsessment-~-and
recovery--of--a-eivili-penatty-of-not-more-than-610,000-for-ecach-act
ef-vietatien-and-fer-cach-day-ef-vietations~or-for-both--injunetive
retief---gnd--eivii--penatEysr--previded,;--hevweverr--that--in--gui€s
instituted-pursuant-te-this-subgeetiony~the-eivii-penattyr-2é-~any-;
aessessed--against-the-persen-whe-committed-or-who-ia-eommitting-the
viotatien~-shall-be-ne-more-than-51-000-fer-ecach~--get--0f~--yiotatien
and--foer--epeh~--day--ef--viotation--where--the--violation--ig--0f-a
timttation-or-condition-ineluded-in-a-permit-issued-~by--the--beard
prier--te--deitegation~--by--the--Administrater--of-the-United-Etates
Envirvenmental-Preteetion-Ageney-ef~-NPDES~-permit--antherity--under
Beetion--402 (b)--ef--the-Federat-Water-Poitiution-Contret-Ackt;-or-of
any--timitntion--or--condition--inetuded-~-in--an--identified--state
suppiement--to-anR-NPBEE-permit-issued-after-NPBES-permit-detegation
by-the-Adminigstrator-ef-the-Unitted-Ltates-Envirenmental--Proteection
Ageney=

[ ¢e¥--On-applicatien-for-injunetive-retief-and-a-finding-that
a~--pergen-~-igs--viotating-er-threatening-to-violtate-any-previsien-of
this-cehapter-or-any-rutes-permitr-or-order-of-the-~-deparements--the
digtriet~--court--ghati~-grant--the--injunetive~retief-the-faets-may
warran€-

[ ¢dy--At-the-request-of-the-eneeutive-director;-the--attorney
general-ghaili-ingstitute-and-eeonduect-a-guit-in-the-name-of-the-gtate

ef--Texag--fer-injunetive-retief-or-to-recover-the~-eivit-penatty-or
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fer-béth-injunetivefreiief-and-penaity-as-a&éherized-in—-Subseetien
tay-or-(by-of-this-gection= |

SECTION 28. (a) This Act takes effect September 1, 1983,
and applies only to applications filed on or after that date.
Applications filed with the Texas Department of Water Resources
before September 1, 1983, are governed by the law that was in
effect at the time the application was filed, and that law is
continued in effect for that purpose.

(b) This Act applies only to a violation committed on or
after September 1, 1983. Violations committed before September 1,
1983, are subject to the 1laws that existed at the time the
violation occurred, and those laws are continued in effect for that.
purpose. For the purpose of this Act, a violation occurs before
September 1, 1983, if any element of the violation occurs before
that date.

SECTION 29. The importance of this legislation and the
crowded condition of the calendars in both houses create an
emergency and an imperative public necessity that the
constitutional rule requiring bills to be read on three several

days in each house be suspended, and this rule is hereby suspended.

29




COMMITTEE REPORT

Beori( = 1763
The Honorable:Gib Lewis u

\ . dat

| Speaker of the House of Representatives (date)

|

- Sir: _ !
We, your COMMITTEE ON NATURAL RESOURCES, to whom was referred H . @ L 1S 85T have had the same under
consideration and beg to report back with the recommendation that it (measure)

{( ) do pass, without amendment.

( ) do pass, with amendment(s). ,

{+1 do pass and be not printed; a Complete Committee Substitute is recommended in lieu of the original measure.
-

A fiscal note was requested. (Vryes { )no

An author’s fiscal statement was requested. ( )yes {<4ho

An actuarial analysis was requested. { )yes {z-fo

The Committee recommends that this measure be placed on the (Consent) alendar.

This measure h/) proposes new law. Q-
! { &« amends existing law.

House Sponsor of Senate Measure

The measure was reported from Committee by the following vote:

AYE NAY PNV ABSENT

Craddick, Ch.

Tow, V.C.
Geistweidt, C.B.O

Buchanan

Grisham

Jones

Kemp

Martinez, R.

Staniswalis

NENTAMNEN

Total

.___7__ aye

— 0O  nay
¥ —— 0  present, not voting /
' 2. absent

COMMITTEE COORDINATOR




‘C.S.H.B. 1585 | | COMMITTEE ON NATURAL RESOURCES
By: Craddick !

BILL ANALYSIS

Background Information

It is believed that certain amendments need to be made to
the Water Code to allow the Texas Department of Water Resources
to administer effectively programs in water quality, solid waste,
water rights, financial assistance, and water district supervision.

Synopsis

Water Rights - The changes would clarify the Department's
authority to issue term permits (§4), require a permit for secondary
use of State water (§22), make coastal basins part of the adjacent
river basins for interbasin diversion purposes (§§1 and 3),
assure that failure to commence or complete construction of a
reservoir or diversion facility does not trigger automatic cancellation
of a permit, certified filing, or certificate of adjudication
(sl), and provide that water use permits be issued without a
hearing if a hearing is not requested after publication of notice
(§ss1, 4 and 5). '

Water Quality and Solid Waste - The changes would authorize
criminal prosecution against all legal entities (§11), authorize
criminal penalties for falsification of self-reporting data
(§24), increase civil penalties for water pollution violations
(§§2, 10, 26 and 27), authorize the State to contract for both
removal and remedial actions under the State Superfund (§12),
authorize the State to sue to recover its 10% share of cleanup
costs under Superfund and place such recovered costs into the
State Superfund (§§13 and 25), clarify that the Department is not
liable under State law for any actions performed in good faith
(§21), provide that notice and hearing is not required prior to
obtaining a temporary restraining order under the Solid Waste Act
(§20), provide that one notice be published concerning waste
dishcharge permits (§§9 and 23), and clarify the authority to
require owners and operators of solid waste facilities to obtain
permits prior to the construction of facilities (§§17 and 19).

Water District Supervision - The changes would clarify the
governing boards' responsibilities as to the annual audit (§§l4
and 15), clarify that the American Institute of Certified Public
Accountants' generally accepted auditing standards will prevail
(§1), define financially dormant districts for the purpose of
providing them the option of submitting a financial dormancy
affidavit in lieu of an audit (§16), and allow districts to file
a financial report instead of an audit if gross revenues are
$20,000 or less and cash and temporary investments are $50,000 or
less (§17).

Financial The changes would allow the Executive Director,
instead of the Commission, to certify that the applicant has the
right to use surface or groundwater prior to the Board's extension
of financial assistance to the political subdivision (§§7 and 8).

Rulemaking Authority

It is the committee's opinion that this bill does not delegate
rulemaking authority to a state officer, agency, department or
institution.




Summary of Committee Action:

Public notice having been posted in accordance with the rules
of the House, H.B. 1585 was heard in public hearing by the Committee
on Natural Resources on April 12, 1983. It was moved that H.B. 1585
be reported back to the House with a recommendation that it do pass
and not be printed and that a complete substitute be printed in lieu
thereof and be placed on the Consent Calendar. Upon being duly
seconded, the motion was adopted with a vote of seven ayes and no
nays. Testifying on the bill was Susan Plettman, General Counsel,
Texas Department of Water Resources and representing the Texas
Department of Water Resource. Testifying in favor of the bill were
James L. Taylor, representing the Harris County Pollution Control
Department, and Winston E. Cochran, Jr., Attorney and representing

the Harris County District Attorney's Office. No one testified
against the bill.

Comparison of Original Bill to Substitute:

The original bill and substitute are essentially the same with
the substitute making some nonsubstantive changes with respect to
details and broadening the caption to make it clear that the bill
provides for criminal offenses and penalties therefor.




LEGISLATIVE BUDGET BOARD

Austin, Texas

FISCAL NOTE
April 18, 1983

Honorable Tom Craddick, Chair
Committee on Natural Resources
House of Representatives In Re: Committee Substitute for
Austin, Texas : House Bi11 No. 1585
: By: Craddick

Sir:

In response to your request for a Fiscal Note on Committee Substitute for
House Bi11 1585 (relating to the jurisdiction, powers, and duties of and
the enforcement by the Texas Department of Water Resources) this office
has determined the following:

No significant fiscal implication to the State or units of local government
is anticipated.

Source: Department of Water Resources;
LBB Staff: JO, JH, NRH, DM




LEGISLATIVE BUDGET BOARD

Austin, Texas

FISCAL NOTE

April 12, 1983

Honorable Tom Craddick, Chair
Committee on Natural Resources
House of Representatives
Austin, Texas
In Re: House Bill No. 1585
By: Craddick

Sir:

In response to your request for a Fiscal Note on House Bill No. 1585
(relating to the jurisdiction, powers, and duties of and the enforcement
by the Texas Department of Water Resources; providing penalties) this
office has determined the following:

No significant fiscal implication to the State or units
of local government is anticipated. ‘

im Oliver
Director

¢

Source: Department of Water Resources, LBB Staff: JO, JH, NRH, bdt
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Chief Clerk

House of Representatives

By Craddick H.B. No. 1585

Substitute the following for H.B. No. 1585:

By Gulddi O | C.S.H.B. No. 1585

A BILL TO BE ENTITLED
AN ACT
relating to the jurisdiction, powers, and duties of and the
PAOVLiig Qi imal offeuses fanl

enforcement by the Texas Department of Water Resources; providin
penalties.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTION 1. Sections 11.132, 11.173, 16.052, and 50.372,

Water Code, are amended to read as follows:

Sec. 11.132. NOTICE [©F--HEARING]. (a) Notice shall be

given to the persons who in the judgment of the commission may be

affected by an application, including those persons listed in

Subdivision (2), Subsection (d), of this section. The commission,

on the motion of a commissioner or on the request of the executive

director or any affected person, shall hold a public hearing on the

application. [Fhe-ecommissien-shali-give-netiee-of-the--hearing--on

the-appiiention-as-preseribed-by-this-seetion~
[ €py~-~-EIn-the-netices-the-commissieon-shatl -

[ €2}--state-the-name-and-address-ef-the~applticants

[ €2}~--state-the-date-the-appliication-was-£fiteds

[ €3)--state--the~-purpese--and--eHtent--of-the-propesed
apprepriatien-of-waters

[ $4)-~-2dentify-the~gseuree-of-suppty-and-the-ptace-whevre
the—water-is-te-be-stered-er-taken-er-diverted—frem-the--seuree--ef
supptys

[ $6)--speeify-the~-time-and-pltace-eof-the-hearingr-and

68R5637 SHH-D 1
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[ ¢6)--give--any~~additieonnt--informatien-the-commissien

eensiders~necessary= |

(b) [¢e¥] If the prbposed use is for irrigation, the
commission shall include'inlthé notice a general’déscription of the
location and‘area of the land to be irrigated.

(c) In the notice, the commission shall:

(1) state the name and address of the applicant;

(2) state the date the application Was filed;

(3) state the purpose and extent of the proposed

appropriation of water;

(4) identify the source of supply and the place where

the water is to be stored or taken or diverted from the source of

supply;

(5) specify the time and location where the commission

will consider the application; and

(6) give any additional information the commission

considers necessary.

(d) The commission may act on the application without

holding a public hearing if all of the following .conditions are

met:

(1) not less than 30 days before the date of action on

the application by the commission, the applicant has published the

commission's notice of the application at least once in a newspaper

regularly pubiished or circulated within the section of the state

where the source of water is located;

(2) not less than 30 days before the date of action on

the application by the commission, the commission mails a copy of

68R5637 SHH-D 2
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the notice byAfirst-clASs mail, postage prepaid, to:.

(A) each claimant or appropriator of water from

the source of water supply, the record of whose claim or

appropriation has been filed in the department; and

(B) all navigation districts within the river

basin concerned; and

(3) within 30 days after the date of the newspaper

publication of the commission's notice, a public Ahearing has not

been requested in writing by a commissioner, the executive

director, or an affected person who objects to the application.

(e) The inadvertent failure of the commission to majil a

notice under Subdivision (2), Subsection (d) of this section to a

navigation district that is not a claimant or apprdpriator of water

may not prevent the commission's consideration of the  application.

(f£) If, on the date specified in the notice prescribed by

Subsection (c) of this section, the commission determinés that a

public hearing must be held, the matter shall be remanded for

hearing without the necessity of issuing further notice other than

advising all parties of the time and place where the hearing.is‘to

convene. [The-netiee-shaii--be--pubiished--enee--a--week--fer--Ewe
eenseegtive--weeks--befere--the--dateQ—stéted-in-the—net?ee-fer-the
hearing-in-seme-newspaper-—having--a--generai--eireaiatieﬁ--in--the
seetien-ef-the-state-where-the—séuree-ef-water-is—ieeated: |
[(e%--?he--eemmissiea-éhaii-aise-maii-afeepy-e£-the-netiee—by
first-eiass-maii7-pestage-prepaid7-te-éaeh-eiaimantéer-apprepriater
ef-water-frem-the-seuree-ef-water—Spriy7*the—reeefd-ef-whese-eiaim

ér-apprepriatien-has-been—fi}ed-in-the-effiee--ef--the—-eemmissiene

68R5637 SHH-D ' 3
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The--netiece--shaltli--alse--be--maited--by--first-elass-mazi;-pestage

pfepaid7--te—-aii——navigatien--dié%rie%s—--within---the---watershed

eeneerned- ---FThe--inadvertent--fatture--ef-the-commissien-te-maii-a

neotiece-te--a~-navigation--digtriet-~-whieh--igs--net--a--etaimant--o¥
epprepriater---ef-~water--dees--net~-prevent--the--hearing--en--the
apptiteatien=

[(f)--?he-netiee-sha&i—bé-mai&ed-and-first—pubiished-net-iess
than-ae-days-befere-the—date-set-fer-the—heéringe]

Sec. 11.173. CANCELLATION IN'WHOLE. (a) If no part of the
water authorized to be appropriated under é permit, certified
filing, or certificate of adjudication has been pﬁt to beneficial
use at any time during the.lO;year period immediately breceding the
cancellation proceedings authorized by this subchapter, then the
Appropriation‘is presumed to have been wilfully abandoned, and the
permit, certified filing, or certificate of adjudication is subject
to cancellation in whole as provided by this subchapter.

(b) Cancellation proceedings for failure to utilize water

under a permit for which time  limitations for commencement and

completion of construction have been set by the commission under .

Section 11.145 of this code and for which construction has not

begun or been completed shall be brought under Section 11.146\of

this code, and not under this subchapter.

Sec. 16.052. INTERBASIN WATER . TRANSFER. The - executive
director shall not prepare or formulate a plan which contemplates
or results in the removal of state’[surfaee]'water from the river

basin of origin and its adjoihing coastal basins if the water

supply involved will be required for reasonably foreseeable water

68R5637 SHH-D g 4
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supply requiréments within the river basin of origin and its

adjoining coastal basins during the next ensuing 50-year period,
except on a temporary, interim basis.

Sec. 50.372. FORM OF AUDIT. = (a) All audits required by

Subsection (a), Section 50.371, of this code shall be performed

according to the generally accepted auditing standards of the

American Institute of Certified Public.Accountants.

(b) The audit report shall include the audited financial

statements presented in conformity with the American Institute of

Certified Public Accountants' generally accepted  accounting

principles and the independent auditor's opinion regarding those

financial statements.

(c) The executive director shall adopt an: accounting and

éuditing manual to be used by districts to comply with Subsection

(a), Section 50.371, of this code.

(d) If any part of the manual is inconsistent with the

American Institute of Certified Public Accountants' generally

accepted auditing standards or generally acceptéd accounting

principles, the American Institute of Certified Public Accountants'

standards and principles prevail. [The-exneeutive-direector-shatl

adept-an-aceounting-and-auditing-manuai;-and--eHeept~--as--otherwise
previded-—by-ﬁhis-manuai7-the-audit-shai¥-be-per£ermed-aeeerding-te
the—generaiiy—aeeepted—aaditing-standards-adepted-By--the--Amefiean
institute--ef-éertified-Pub&ie-Aéeeuntants:-hégeinafter-referred-te
gs-generaiiy-aeeepted-auditing-sténdard57--and;-shaﬁi--ineiude--the
auditerls--representatien--that--the-finaneiéi-statémenﬁs-have-been

prepared--in--aeeerdanee~--with---generatiy---aceepted---aeceounting
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prineipies-as-ddeptedfby-the-Amerieae-inseitute-ef-eereified—Pubiie
Aeeeuntan€57——-hereinafter---referred—-—te--ae--generaiiy-—aeeepted
aceoHrEing-prineiples=s | |

SECTION 2. (a) Section 26.122, Water Code (the text of
which was to be effective until delegation of NPDES permit
authority), is amended to read as follows:

Sec. 26.122; CIVIL PENALTY. A person who violates any
proyision of this chapter -or any rule, permit, or order of the
department is subject to a civil penaity of nof less than $100
[658]) ,nor ﬁore than $10,000 [6%-660] for each act of violation and
for each day of violation to be recovered as provided in this
subchapter. |

(b) The delegation of NPDES permit authority does not affect
Section 26.122, .Water Code, as amended by Subsection (a) of this
section. . A

SECTION 3. Section 11.085, Water Code, is aﬁended.to read as

follows:

Sec. 11.085. INTERWATERSHED AND INTERBASIN TRANSFERS. (a)
No person may take or diﬁert.any,of the water of.the ordinary flow,
underfiow, or storm flow of any stream, watercourse, or Qatershed
in this state into any ‘other natural stream,' Watercourse, or
watershed to the prejudicer of any person or property situated
within the watershed from which the water is proposed tol be taken
or diverted."

" (b) No person may transfer state water beyond the river

basin of origin and its adjoining coastal besins' [ €£rem--one

watershed--te--anether] without first applying for and receiving a

68R5637 SHH-D ‘ 6
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permit from the commission to do so. Before issuing such a
permit, the commission‘shall hold a hearing to determine the fights
that might be affected by the transfer. The commissibnlshall give
notice and hold the hearing in the manner prescribed by its
procedural rules.

(c) A person who takes or diverts water in Violation of this
section is guilty of a misdemeanor and upon . éonviction is
punishablé by a fine of not less than $100 nor more thah $500 or by
confinement in the county jail for not mére than six months.

(d) A person commits a separate offense 'éach day he
continues to take or divert water'in Violatiop éf this section.

SECTION 4. Subsection (a), Section 11.134, Water Code, is
amended to read as follows: '

(a) After consideration of the application is complete [%he

" hearing], the commission shall make a written decision granting or

denying the application. The application may be granted or denied

in whole or in part, and, if granted, may be for a specified term

of years. _
SECTION 5. Subsections (d) and (f), Section .11.143, Water
Code, are amended to read as follows: 4

(d) Except as otherwise specifically provided by this

subsection, before [Befere] the commission may approve the
application and issue the permit, it shall give notice and hold a

hearing as prescribed by this section. The commission may act on

the application without holding a public hearing if all of the

following conditions are met:

(1) not less than 30 days before the date of action on

68R5637 SHH-D | B 7
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the applicatioﬁ by the commission, the applicant has published the

commission's notice of the application at least once in a newspaper

regularly published or circulated within the section of the state

where the source of water is located;

(2) not less than 30 days before the date of action on

the application by the commission, the commission mails a copy of

the notice by first-class mail, postage prepaid, to each person

whose claim or appropriation has been filed with the department and

whose diversion point is downstream from that described in the

application; and

(3) within 30 days after the date of the newspaper

publication of the commission's notice, a public hearing is not

requested in writing by a commissioner, the executive director, or

an affected person who objects to the application.

(f) If on the date specified in the notice prescribed by

Subsection (d) of this section, the commission determines that a

public hearing must be held, the matter ‘shall be remanded for

hearing without the necessity of issuing further notice other than

advising all parties of the time and place'where the hearing is to

convene. [The--nretiee--shaii--be--pubiished-eniy-encer--at-teast-20
days-befere—the—date-stated-in-the-netiee-fer-thé--heafihg--en--£he
appiieatieny--in--a--newspaper--haviné—-generai--eireaiatien-in-the
eoeunty-where-the-dam-er-regerveir-ig~toenteds ~--At--teast--15--days
befere-fthe-date-set-fer-thg—hearing7-the-eemﬁissien—shaii-transmit
a—eepy-ef-the-netiee-by-fifst-eiaés—maii-te—eaeh—persen-whese-eiaim
er-apprepriatien-has-been--fiied¥-wi€h--the--department--and--whese

diversien---poeitnt---ts---downstream--from--that~-degeribed-~in--the

68R5637 SHH-D o 8
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apptieations |

SECTION 6. Subsection (b), Séction 12.113, Water Code, 1is
amended to read”aé follows: ‘ |

(b) The department shall deposit all costs'collected under
Subchapter G [F], Chapter 11 of this code in the State Treasury to
the credit of the water rights administration fund,‘from which the
department shall pay all expenses necessary to efficiently
administer and perform the Iduties described in Sections 11.325
through 11.335 of this code.

SECTION 7. Section 15.104, Water Code, is amended to read as

follows:

Sec. 15.104. CERTIFICATE OF EXECUTIVE DIRECTOR [€OMMISEION]

OR APPROVAL BY EXECUTIVE DIRECTOR [€OMMISSi6N]. (a) Except as

provided by Subsection (b) of this section, the béard shall not
deliver funds pursuant to an application for financial assistance

from the loan fund until the executive director has furnished the

board written evidence [peiitieai--subdivisien-has-£furnished-the

beard-a-reseiutien-ndepted-by-the-commissien] certifying:

(1) that - an applicant proposingl surface-water
development has the necessary water right authorizingi it to
appropriate and use the water that the project will proQide; or.

| (2) that an applicant proposing. underground water
development has the right to use water that the project will
provide. |
(b) 1If an applicant includes a proposal for a wasfe water
treatment plant, [the-part-ef-the-appliicatien-relating-to-~the-waste

water--treatmenﬁ--piant—-dees--net--need--te--be--eertified--by-the

68R5637 SHH-D 9
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eemmissien7-bu€] the board may not deliver funds for the waste
water treatment plant unﬁil the politiéal éubdivisidn has obtained
written evidence of approval of the plans for the waste water
treatment plant from the executive director.

SECTION 8. Section 17.123, Water Code, is amended to read as

follows:

Sec. 17.123. CERTIFICATE OF EXECUTIVE DIRECTOR [EOMMI&5516N]

OR APPROVAL BY EXECUTIVE DIRECTOR [EOMMISSION]. (a) Except as

provided in - Subsection (b) of this section, the board shall not
deliver funds pursuant to an application for financial assistance

until the executive ‘director has furnished the board written

evidence [peititieal--subdivisien--has--furnished---the---board---a
reseitutien~adepted-by-the-cemmissien] certifyiﬁg:'

(1) that. an applicant proposing  surface-water
development has the necessary water right authorizing it to
appropriate and use the water which the projecf will provide; or

(2) that an applicant proposing underground water
development has the right to use water that the project will
provide.

(b) If an applicatién includes a proposal for a waste water
treatment plant, [the-part—ef?the-appiieatienereiéting-té-tke-waste
waterftreatment--p}ant--dees--net--neéd--te--be-;eerﬁified—-by-—the
eemmissien7--buti the board may not deliver fundslfor the waste
water treatment plant until thé political subdivision has obtained
written evidence of  approval of the plans for the waste water
treatment plant from the executive director.

. SECTION 9. Subsection (a), Section 26.022, ‘Water Code, 1is

68R5637 SHH-D 10
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amended to read as follows: .

(a) Except as otherwise provided -in Sections 26.0191,
26.028, and 26.176 of this'code, the provisionsv of this section
épply to all hearings conduéted in compliance with this chapter.

SECTION 10. (a) Section. 26.123, Water Code (the text of
which was to be effective until delegation. of NPDES permit
authority), is amended to read as follows:

Sec. 26.123. ENFORCEMENT BY DEPARTMENT.  (a) Whenever it
appears that ~a person has violated or 1is wviolating or is
threatening to violate any provision of this chapter or any rule,
permit, or order of the department, then the executive director may
have a civil suit instituted in a district court for .injunctive
relief to restrain the person  from continuing the violatién or
threat of violation, or for the assessment and récbvery of a Vcivil
penalty of not less than $100 [8#58] nor more than $10,000 [$3;666]
for each act of violation and for each day of violation, or for
both injunctive relief and civil penalty.

(b) On application for injunctive-relief and a finding that
a person is violating or threatening to violate any provision of
this chapter or any rule, permit, or order of the deﬁartment, the
district court shall grant the injunctive relief the ifacts may
warrant.

(c) At the request of the executive director, the attorney

general shall institute and conduct a suit in the name of the State

of Texas for injunctive relief or to recover the civil penalty or

for both injunctive relief and penalty as authorized in Subsection

{a) of this section.

68R5637 SHH-D 11



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

27

C.S.H.B. No. 1585
(b) The delegation of NPDES permit authority does not affect
Section 26.123, Water Code, as ameﬁded by Subsection (a) of this
section. | . |
SECTION 11. Subdivision (3), Section 26.21i, Water Code, is
amended to read as follows:

(3) "Person" means an individual, [e¥] private

corporation, organization, government or governmental subdivision

or agency, business trust, partnership, association, or any other

legal_entity.

SECTION 12. Subsection (c), Section 26.303, Water Code, is
amended to read as follows:

(c) If the department enters into a contract or cooperative
agreement under Section 104(c)(3) of the environmental response
law, the board may [shaii] ihélude in the contract or = agreement
terms and conditions: | | |

(1) to assure future maintenance of the removal and
remedial actions provided for the expected life of those actions as
determined by the federal government;

(2) to assuré the availability of a hazardous waste
disposal facility acceptable to the federal government that
comﬁlies with Subtitle C of the federal Solid Waste Disposal Act
(42 U.S.C. 6921 et seq.) for any necessary off-site storage,
destruction, treatment, or secure disposition of the hazardous
substances, pollutants, or.contéminants; and

(3) to assure payment by the state of:

(A) 10 percent of the costs of the removal and

remedial actions, including future maintenance; or

68R5637 SHH-D ' 12



[V I o B )

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

27

C.S.H.B. No. 1585

(B) at least 50 percent or more of the costs as

determined appropriate by. the federal government, taking into

account the degree of responsibiiity of the state for any amount

spent in response to a release at a disposal facility that was

owned by the state at the time of disposal of hazardous substances
at the disposal facility. v

SECTION 13. Subsection (b), Section 26.304, Wéter Code, 1is

amended to read as follows: . | |

(b) The fund shall include money appropriated to it by the

legislature, [enrd] any [ethe¥] money received for this purpose by

the department from the federal government, and all money recovered

by the state under Section 26.308 of this code.

SECTION 14. Subsections (a) and (d), Section 50.371, Water
Code, are amended to read as follows:

(a) The governing board of each district created under the

general law or by special act of the legislature has the overall

responsibility to adopt sound accounting policies, pfepare reliable

financial statements, and at the expense of the district, engage an

independent auditor before the end of the fiscal year for an annual

audit of the district's fiscal accounts and records [éhaii-have-the

digtrietlg--£figseal--accounts--and--recerds--audited-annuatiy-at-the

expense-of-the-disEriet].

(d) The governing board of each district shall assﬁre that
the [Fhe] audit required by this section shali'be completed within
120 days after the close of the disfrict's.fiscal year, except for
diétricts éudited by the state auditor; district audits by the

state auditor shall be completed within 12 months of the <close of

68R5637 SHH-D 13
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the district's fiscal year.
SECTION 15. Subsections (a), (b), and (c), Section 50.374,
Wéter_Codé, are amended to read as follows:

(a) After the governing board of the district has approved

the audit, it shall submit a copy of the report including a

certificate indicating the governing board's approval of the

report. The certificate must be in the format prescribed by the

executive director. The governing board shall submit the report to

the executive director for filing within 135 days after the close

of the district's fiscal year unless the audit is performed by the
state auditor, in which case it will be filed in accordance with
Section 50.104 of this code.

(b) If the governing board of the district refﬁses to
approve the annual audit report, the governing board shall submit a

copy of the report, including a certificate that  indicates the

governing board's disapproval of the report and reasons for that

disapproval. The certificate must be in the format _prescribed by

the executive director. The governing board shall'submit the
report to the executive direcfof for filing within 135 days after
the close of the district's fiscal yeaf, except és specified in
Subsection (a) of this section[7-aeeempanied-byr-a—-statement-¥£rem
the—-beard--expiaining--%he—-reaéens-fe%-its-faiiure-te-appreve—the
fepert]. |

(c) Copies of the audit or the annual financial dofmancy
affidavit or annual financial répdrt described in Sections 50.377
and 50.378 of this code shall be filed annually in +the office of

the district and with the city secretary or other.designated city

68R5637 SHH-D 14
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" official in whose extraterritorial . jurisdiction the district is

located. If the district is . not located within the
extraterfitorial jurisdicfiéh of a city, the éudit, annual
financial dormancy affidavit, or annual financial repoit shall be
filed annually with the clerk of each [t¥ke] county within which the
district is located[7—previded7ehewever7;tﬁis—subseetien-shaii--net
appiy--te-any-distriet—whieh—is-ieeated-within-ai&-ef-parts-éf-mere
than-twe—eeuntie57—hewever7-eaeh—sueh-distriet-shaii-fiie-a—eepy-ef
its-annuai-audi€7-annuai-finaneiai-dermaney--a££idavi€7-—er--annuai
finaneiéi--reper%--With—the-ee&nty-eierk-e£—the—eeunty-within-whieh
the-greater-part-ef-tke-distfiet-resides].

SECTION 16. Subsection (a), Section 50.377, Water Code, is
amended to read as follows:_A |

(a) Those districts which can satisfy all [the] criteria

contained in this section are defined as financially dormant and

may elect to submit to the executive director for filing a

‘financial dormancy affidavit in lieu of compliance with Section

50.371 of this code:

(1) the district had $500 or less [me] revenue from

operations, tax assessments, or any other sources during the

calendar year;

(2) the district.had $500 or less [ne] expenditures of
funds during the calendar year; [and] »

(3) the district had no bonds or-any other.liabilities
outstanding during the calendar year; and |

(4) the district had no cash or investments in excess

of $500 at any time during the calendar year.

68R5637 SHH-D | , 15
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SECTION 17. Subsection (a), Section. 50.378, Watef Code, 1is
amended to read as follows:

(a) A district may eléct to file annual financial reports
with the executive director and the other governﬁental entities
prescribed by Subsection (c¢) of Section 50.374 of this code in lieu
of the district's compliance with Section 50.371 of‘this code
provided: |

(1) the district had no bonds or other long-term (more
than one year) liabilities outstanding during the fiscal period;

(2) the district did not have gross revenues in excess
of $20,000 [65-060] during the fiscal period; and

(3) the district's cash[;-reeeivabies;] and temporary

investments were not _in excess of $50,000 at any time [§26:;660]

during the fiscal period.

| SECTION 18. Subsecfion (e), Section 4, Sclid Waste Disposal
Act (Article 4477-7, Vernon's Texas Civil Statutes), is amended to
read as follows:

(e) Except as provided in Subsection (f) of this section

with respect to certain industrial solid wastes, each state agency

has the power to require and issue permits authorizing and

governing the construction, operation, and maintenance of solid

waste facilities used for the storage, processing, of- disposal of
solid waste. This power may be exercised by a state agency only
with respect to the solid waste._over which"it has jurisdiction
under this Act. If this power is exercised by a state agency, that
state agency  shall prescribe the form of and reasonable

requirements for the permit application and the procedures to Dbe

68R5637 SHH-D 16
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followed.in processing the application, to the extent not otherwise
provided for in this subsectién. The following additional
provisions apply if a state agency exercises the power authorized
in this subsection. [ +]

(1) The state ageﬁcy fo whom the permit application is
submitted shall mail a copy of the application or a summary of its
contents to the Texas Air Control Boérd, to the other state agency,
to the mayor and health authorities of any city or town within
whose territorial limits or extraterritorial jurisdiction the solid
waste facility is located, and to the county jﬁdge and health
authorities of the county in which the facility is located. The
governmental entities to whom the information is mailed shall have
a reasonable time, as prescribed by the étate‘agency to whom the
application was originally‘ submitted, to present comments and
recommendations on the permit application before that state agency
acts on the application.

(2) A separate permif shall be issued for each solid waste
facility. The permit shall include the names éndiadaresses of the
person or persons who éwn thé land where the solid waste facility
is located and the person whd is or will be the operator or person
in charge of the facility; a legal description of the land on which
the facility is located; and the terms and conditions on which the
permit is issued, including the duration of the permit. The state
agency in its discretién shall have the power to process a permit
application for purpose of determining land use compatibility
alone( and at another time, if the site location 1is acceptable,

consider technical matters related to the application. Where this

68R5637 SHH-D - 17
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power- is exefciséd, a public hearing may be held for each
determination in accordance with Paragraph (4) of this Subsection
(e).

(3) The state agency may amend, extend, br‘renew any permit
it issues in accordance with reasonable procedures’prescribed by
the state agency. - The procedures brescribed in Péragraph (1) of
this Subsection (e) . for permit applicaﬁioné apply also to
apblications to amend, extend, or renew a permit.

(4) Before a permit ~is .issued, émended, extended, or
renewed, the state agency tp which the application is submitted
shall provide an oppqrtunity for a hearing to the applicant and
persons affected; thé stafe agency may also hold such a hearing
upon its own motion. The state agency by rule shall establish
procedures for public notice and any publié hearing.authorized
under this parégraph. A hearing on a permit invqlving a solid
waste facility for hazardous industrial solid waste must include
one session held in the county in which the solid waste facility is
located. Hearings under this paragraph shall. be conducted in
accordance with the hearing rules adopfed by the sfate agency and
the applicable pfovisions of the‘Administrafive Procedure and Texas
Register'Act, as amended (Article 6252-13a, Vernon's Texas Civil
Statutes).

(5) Before a permit is 1issued, amended, extended, or
renewed, the state agency to which the application is submitted may
require the permittee to execute a bond or 'giﬁg other financial
assurance conditioned on the permittee's satisfactorily operating

and closing the solid waste facility. The state agency to which

68R5637 SHH-D .18
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the application is submitted shall require an assurance of
financial responsibility as may be necessary or desirable
consistent with the degree and duration of risks associated with
the processing, sﬁorage, or disposal of specified solid waste!
Financial requirements established by the statefagency shall at a
minimum be consistent with the féderal requirements estdblished
under the federal Solid Waste Disposal Act, as amended by the
Resource Conservation and Recovery AcF of 1976, 42 U.S.C., 6901 et
seqg., as amended. ' -

(6) If a permit is issued, amended, reneWed; or extended by

a state agency in accordance with this Subsection (e), the owner or

operator of the solid waste facility does not need to obtain a

license for the same facility from a county, or from a political
éubdivision exercising the authbrity granted in.Section 6 of this
Act.

(7) A permit issued undef this Act is issued only to the
person in whose name the application is made and is issued only for
the facility described in the permit. A _permit- may not be
transferred without prior written notice to and prior written
approval by the state agency which issued it.

(8) The state agency has.thé authority, for_good.,cause, to
revoke or amend any permit it issues for reasons pertaining to
public health, air or water pollution, land use, or violation of

this Act or of any other applicable laws or rules coﬁtrolling the

management of solid waste. The state agency using this 'authority

shall notify the governmental entities named in Paragraph (1) of

this Subsection (e) and provide an opportunity for a hearing to the
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pérmittee and persons affected. The state agency may hold such a
hearing upon its own motion. The state agency by rule shall
establish procedures for public notice .and any public hearing
authorized under this paragraph._ Hearings undgr this paragraph
shall be conducted in accordance with the hearing fules adopted by
the state agency and the applicéble 'provisibns of the
Administrative Procedure and Texas Registér Act, as amended
(Article 6252-13a, Vernonfs Te#as Civil Statutes).
(9) Manufacturing and processing esfablishments; commonly
known és rendering plants, whiéh process. for any purpose waste
materials originating from animals, poultry, and fish (all

hereinafter referred to as "animals") and materials of vegetable

‘origin, including without limitation animal parts and scraps,

offal, paunch manure, and Waste cooking grease of .animal and
vegetable origin are subject to regulation under the industrial
solid waste provisions of this Act and may also be regulated under
Chapter 26, Water Code. When a renderihg establishment is owned by
a person who operates the rendering establishment as an integral
part of an establishment engaged in manufactur;ng or processing for
animal or human consumption food derived wholly or in part from
dead, slaughtered, or processed animals, poultry, or fish, the
combined business may operate under authority of a single permit
issued pursuant to Chapter 26, Water Code.» The proQisions of this
subsection do not apply to those rendering planfs in operation and
production on or before August 27, 1973.

(10) Each state agency may issue an émergency order, either

mandatory or prohibitofy in nature, regarding any activity of solid
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waste management within its jurisdiction, whether such activity 1is

covered by a permit or not, if the state agency determines that the

activity 1is creating or will cause extensive or severe property

damage or economic loss to others or is posing ‘an immediate and
serious threat to human life or health and that other procedures
available to the state agency to remedy or prevent the occurrence
of the situation will result in unreasonable delay. The order may
be issued without notice and heéring, or with such notice and
hearing as the state agency deems practicable under the
circumstances. |

(i) If an emergency order is issued under this authority
without a hearing, the issuing agency shall fik a time and place
for a hearing to be held in accordance with the departmental rules
by the state agency, so as to affirm, modify, or set aside the
emergency order.

(ii) The requirements of Paragraph (4) of this subsection
relating to public notice do not apply to such a hearing, but such
general notice of the hearing shall be given in accordance with the
departmental rules of the state agency.

SECTION 19. Subsection (a), Section 5, Solid Waste‘ Disposal
Act (Article 4477-7, Vernon's Téxas Civil Statutes), is amended to
read as follows:

_(a) Every county has the éolid waste managemen£ powers which

are enumerated in this Section 5. However, the exercise of the

licensing authority and other powers granted to counties by this

Act does not preclude the department or the department of water

resources from exercising any of the powers 'vested in the
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department or the department‘ of water resources under other
provisions of ‘this Act, including épecifically the provisions
authorizing the department and the department of water resources to

issue permits for the construction, operation, and maintenance of

facilities for the processing, storage, or disposal of solid waste.
The powers specified in Subsections (d) and (e) of this section and
Section 18 of the County Soiid Waste Control Act (Article 4477-8,
Vernon's Texas Civil Statutes) may ﬁot be exercised by a county
with. respect to the ihdustrial solid waste disposal practices and
areas to which Subsection (f) of Section 4 of this Act' épplies.
The department or the department of water resoufces, by specific
action or directive, may supersede any authority or power granted
to or exercised by a county under this Act, but oniy with respect
to those matters which are, under this Act, within the jurisdiction
of the state agency acting. | _

SECTION 20. Subdivisién (6), Subsection '(a); Section 8,
Solid Waste Disposal Act' (Article 4477-7, Vernon's Texas Civil
Statutes), is amended to read as follows:

(6) A suit for injunctive relief or for reéovery of a civil
penalty, or for both injunctive relief and penalty, may be brought
either in the county where the.defendant resides or in the county
where the vioclation or thfeat of violation occufs. In any suit
broﬁght to enjoin a‘violation or threat of violation of this Act or
éf any rule, permit, license or_ofher order of 'the department of
water resources, the department,‘ a county,  or a political
subdivision exercising the authority granted in Section 6 of this

Act, the court may grant the governmental entity bringing the suit,
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without bond or other undertaking, any prohibitory or mandatory
injunction the facts may warrant, including temporary restraining
orders [after—-neﬁiee--and?-hearing],' temporary injunctions, and
permanent injunctions.

SECTION 21. Chapter 5, Water Code, is amended by adding
Section 5.358 to read as follows:

Sec. 5.358. LIABILITY OF DEPARTMENT. The department,

including the board, commission, and executive director, and 1its

employees and agents are not liable for anyvdaméges that may occur,

in whole or in part, as a result of acts done or omitted, any

decision made, or policy made or followed in a good faith effort to

carry out this code and other laws of this state.

SECTION 22. Chapter 11, Water Code, is ;mended by adding

Section 11.1221 to read as follows:

Sec. 11.1221. SECONDARY USE AUTHORIZATION REQUIRED. Any

reuse of state water for purposes other than those authorized by

the water right may be made only if authorized by the commission

through the granting of a water right or amendment to a water

right.
SECTION 23. Section 26.028,'Water Code, is amended by adding

Subsections (e) and (f) to read as follows:

(e) In the notice prescribed by Subsection (a) of this

section, the commission shall:

(1) state the name and address of the applicant;

(2) state fhe location of the applicant's facilities

or operations;

(3) identify the nature of the application;
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(4) specify the time and location where the commission

will consider the application; and

(5) give any additional information the commission

considers necessary.

(f) If, on the date specified in the notice prescribed by

Subsection (e) of this sectioh, the commission determines that a

public hearing must be held, the matter shéll be  remanded for

hearing without the necessity of issuing further notice other than

advising all parties of the time and place where fhe hearing is to
convene.

SECTION'24i Section 26;212, Water Code (thev£éxt.of which is
effective wuntil delegation of NPDES Authority), is amended by

adding Subsection (c) to read as follows:

(c) No person may knowingly make any - false statement,

representation, or certification in any application, notice,

record, report, plan, or other document filed or required to be

maintained under this chapter, or under any rule, permit, or other

order of the department.

SECTION 25. Chapter 26, Water Code, is amended by adding
Section 26.308 to read as follows:

Sec. 26.308. LIABILITY AND STATE RECOVERY OF COSTS. (a) As

used in this section, "owner," "operator," "disposal," "transport, "

"national contingency plan," and "natural resources" have the

meanings provided by the environmental response law.

(b) Notwithstanding any other law, and subject to the

defenseés provided by Section 107(b) of the environmental response

law, any person listed in Subsection (c) of this section shall be
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liable for:

(1) all costs of removal or remedial action incurred

by this state that are not inconsistent with the national

contingency plan; and

(2) damages for injury to, destruction of, or loss of

natural resources, including the reasonable costs of asseésing that

injury, destruction, or loss resulting from the release.

(c) The persons. who are liable under Subsection (b) of this

section are:

(1) an owner or operator of a disposal facility from

which there is a release or a threatened release of a hazardous

substance that causes the occurrence of response costs;

(2) a person who at the time of disposal of a

hazardous substance owned or operated a disposal facility at . which

those hazardous substances were disposed of and from which there is

a release, or a threatened release of a hazardous substance that

causes the occurrence of response costs;

(3) a person who, by contract, - agreement, or

otherwise, arranged with a transporter for transport for'disposal

or treatment of hazardous substances owned or possessed by that

person, or by any other party or entity, at any disposal facility

owned or operated by another party or entity and containing such

hazardous substances, from which there is a release or a threatened

release of a hazardous substance that causes the occurrence of

response costs; and

(4) any person who accepts or accepted any hazardous

substances for transport to ~disposal or treatment facilities or
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sites selected by .that person from which there is a release or

threatened release of a hazardous substance- that causes the

occurrence of response costs.

(d) The executive director may request that the attorney

general institute a suit in a district court in Travis County

against a person listed in Subsection (c) of this section to

recover the state's costs and damages under Subsection (b) of this
section.

(e) At the request of the executive director, the attorney

general shall institute and conduct a suit in the name of the State

of Texas to recover the state's costs and damages under Subsection

(b) of this section.

SECTION 26. Section 26.122, Water Code (the text of which
was to take effect on delegation of NPDES permit authority), as
follows, 1s repealed:

[Bee=-26~ 322~ --EIVIL-PENARTY¥- -~ (a}--A-persen-whe-vielates-any

' previsien-ef-this-ehaptery~-other-than-Subsection- {d)y-er--Subseetion

(e&--ef--Seeéien-Ble2517-er;whe-vieiates-any—ruie7-permit7—er-erder
ef-the-deﬁar%ment-is-subjeet—%e-a?eivii-penaity-ef—-net-—iess--than
$59-ner-mere-than;$iTGGQ-fer—eaeh—aet—ef-vieiatien-and—fer—eaeh-day
ef-vieiatien-te—be-reeevered-as-previded-in-this—subehaptere
[(b)--A--persen-whe-vieiétes-Subseetien-(d)-er-Subseetien—fe)
ef-Seetien-zie25i—ef-this-ehapter—is-subjeet-%e-a-éivi&-penaity-—ef
net—mere—than-$197eee-fer—eaeh-aet-ef—vieiaﬁienfand-fér-eaeh—day-ef
?ieiatien7-—-%e--be—-reeevefeda—as-—previded--in--this--subehapterr
previdedy-hewevery--that-fin-—suits--institu#ed-;purSHAnt--te--this‘

subseetien7--the-eivii-penaityy-if-any7-assessed—against—the-persen
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whe-eemmitted-er-whe-is-eemmiéting-the-vieiatien;shaii-be--ne—-mere
Ehan-$i7eee-fer-eaeh-aet-ef-vieiatien—and-fer-eaeh-day—ef-vieiatien
where--the—-vieiatien-is-ef-aéiimitatien-er-eenditien-inciuded—in-a'
perﬁit--issued—-by—-the--department--prier--Ee--deiéga%ien-—by—-the
Administrater-—e£-the-United;States-EnvirenmentaifPfetee£ien-Ageney

of-NPDES-permit-authority-under-Seetion-402 {b)-of-the-Federal-Water

' Peiiutien—eentrei-Aet7-er—e£4any-iimitatien-ef--éenditien--ineiuded

in—-an-—identéfied-state-sappiement—te-an-NPBES-permit-issued-after
NPBES-permit-deiegatien-byéﬁheFAdministrater-ef-the-—Hnited—-States
Envirenmental-Proteection-Ageney=]

SECTION 27. .Section 26.123, Water.Code (the text of which
was to take effect on delegation of NPDES permit ~authority), as
follows, is repealed: .

[Bee= -26< 123~ --ENFOREEMENT ~-RB¥-~BEPARFMENT- - - {a)--Whenever-it
appears-—éhat--a—-persen—-has--Vieiated--er--is--vieiating--er---is
threatening-—te--vieiate--any-previsien-ef-this-ehaptery-ether—than
Subseetien-(d?-er-Subsee%ien-(e)-ef-Seetien—EieESiy-er;has—vieiated
er—is—vieiating7-er-is-threatening-tp-vieiate7—any-ruie}-permit7-er
erder-ef—the—departmentT-then—the—exeeative-—direeter--may—-have--a
eivii--suit-instituted-in—a-aistriet-eeurt—fer—injunetive-reiief-te
restrain-the-persen-frem-eentinding--the--vietation--er--thregt--of
vieiatienr-e?-fer—the-assessment-and-reeevery—ef—a-eivii-pena&ty-ef
net--iess-—than--$59-ner-mefe-than-$}7999-fer-eaeh?aét-ef—vieiatien
end-for-each-day-ef-vielationry-or-foer-both--injunetive--retief--and
eivii-penatEy- |

[(b)--Whenever--it-—apéears-—ﬁhat-a-persen-has#vieiated-er-is

vieiating7--er-eis--threatening--te—-vieié€e7--Subehap%er--(d)-—-er
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Bubehapter--te}--ef--Bection--21-253--ef--this--chapters--then--the
exeeutive-direetor-may-have-a-eivii-suit-instituted-in--a--distriet
eeurt--for-injunetive-retief-to-restrain~the-persen-£from-continuing
the-vieiatien-er-éhreat-ef—vieiatieny-ef--fer—-the;-assessment——and
reeevery--ef—-a-eivii-penaity-ef—net-mefe-than-$}97Gee-fer—eaeh—aet
ef-vieiatien-and-fer-eaeh-day-ef-vieiatien7-er-fef-beth—-injunetive
reiief---and-—eivii—-penaity7——previded7--hewe?er7—-€hat4-in—-suits
instituted-pursuant—te-this-subseetien7-the-eivii-penai£y7—if--any7
assessed--against—the-persen-whe-eemmitted-er-whe—is-eemﬁit%ing—the
Vieiatien—shaii-be-ne-mere-than-$}7999—fer-eaeh-—aet—-ef--vieiatien
and—-fer—-eaeh--day--ef--vieiatieﬂ--wheréf-the--vieiatien--is?-ef-a
timitation-er-eondition-inetuded-in-a-permit-issued--by--the--beard
prier--te—-deiegatien--by--the--Admin&strater—-ef-the-Uaited-States
anirenmentai-Preteetien-Ageney-ef--NPBBS--permit--autherity—-under
Seetien--492(b)--ef--the-Federai-Waﬁer-Peiiutienéeentre}AAet7-er-ef
any--iimitatien--er--eenditién—-ineiuded--in--an-aident§£ied—-state
suppiement--te-an-NPBES-permit-issued-after—NPBES-perﬁiﬁ-deiegatien
by-the-Administrater-ef-the-United-States-Envirenmehtai--Préteetien
Ageney=

[ te}--On-appitiecation-for-injunetive-relief-and-a-£inding-that
a--persen--is—-Vieiating;er-ﬁhreateniné-te-vieiate-any-pfevisien-ef
this-ehapter-er-any-ruie7-pérmit7-er-erder-ef-the--department}--the
distriet--eeurt—-shaii—-grant--the--injuneti?e-reiief-the-faets-may
warrant= |

[(d)--At—the-request—ef-the—exeeutive—dirée%er7-the--atterney
generai-shaii—instétute-and—eenduet—a-suithin-the-ndme-ef—%he-Staée

ef-—?exas--fer-injunetive-feiief-er-te-reeever-the-eivii-penaity—er
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fer-beth-injunétive-reiief-and-penaity—as-autheriéed-in--Subseetien
tay-er-{by-ef-this-seetion= |

SECTION 28. (a) This Act takes effect September 1, 1983,
and applies only to applicatiéns- filed on or after that date.
Applications filed with fhe Texas Department of.Water Resources
before September 1, 1983, are governed by the  law that was in
effect at the ‘time the application was filed, and that law is
continued in effect for that purpose.

-(b) This Act applieé only to a violation committed on or
after September 1, 1983. Violations committed before September 1,
1983, are subject to the laws that existed at ‘the time the
violation occurred, and'those_laws are continued in effect for that
purpose. For the purposé of this Act, a violatioﬁ 6ccurs before
September 1, 1983, if any element of the violation_ occurs beforé
that date. |

SECTION 29. The importance of fhis legislation and the
crowded condition of the calendars in both houses create an
emergency and an imperative ° public necessity that the
constitutional rule requiring bills to be read on three several

days in each house be suspended, and this rule is,hereby.suspended.
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THIRD READING
By Craddick H.B. No. 1585

A BILL TO BE ENTITLED
AN ACT

relating to the jurisdiction, powers, and duties of and the
enforcement by the Texas Department of Water Resources; providing
criminal offenses; and providing penalties.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTION 1. Sections 11.132, 11.173, 16.052, and 50.372,
Water Code, are amended to read as follows:

Sec. 11.132. NOTICE [©F--HEARINS]. (a) Notice shall be

given to the persons who in the judgment of the commission may be

affected by an application, including those persons listed in

Subdivision (2), Subsection (d), of this section. The commission,

on the motion of a commissioner or on the request of the executive

director or any affected person, shall hold a public hearing on the

application. [fhe-cemmissien-shali-give-netiee-of-the--hearing--en

the-appiicatien-as-preseribed-by-this-seetion=
[ ¢ey--In-the-netice;-the-commission-shalti~

[£2}--state-the-name-and-address-ef-the-appiicants

[ €2}~-state-the-date-the-apptication-was-£iled-

[ €3}--state--the--purpese-~-and--exHtent--of-the-propesed
apprepriatieon-of-waters

[ €4}--2dentify-the~seurece-of-suppty-and-the-place-where
the-water-is-te-be-stored-er-taken-or-diverted-from-the--seuree--of
suppiys

[ ¢S} --speeify-the-time-and-piace-ef-the-hearings-and
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[€6)--give~-any-~-additieonat--information-the~eommissien
eensiders-~neecessary= |
(b) [¢e}] If the proposed use 1is for irrigation, the
commission shall include in the notice a general description of the
location and area of the land to be irrigated.

(¢c) In the notice, the commission shall:

(1) state the name and address of the applicant;

(2) state the date the application was filed;

(3) state the purpose and extent of the proposed

appropriation of water;

(4) identify the source of supply and the place where

the water 1is to be stored or taken or diverted from the source of

supply;

(5) specify the time and location where the commission

will consider the application; and

(6) give any additional information the commission

considers necessary.

(d) The commission may act on the application without

holding a public hearing if all of the following conditions ‘are

met:

" (1) not less than 30 days before the date of action on

the application by the commission, the applicant has published the

commission's notice of the application at least once in a newspaper

regularly published or circulated within the section of the state

where the source of water is located;

(2) not less than 30 days before the date of action on

the application by the commission, the commission mails a copy of
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the notice by first-class mail, postage prepaid, to:

(A) each claimant or appropriator of water from

the source of water supply, the record of whose claim or

appropriation has been filed in the department; and

(B) all navigation districts within . the river

basin concerned; and

(3) within 30 days after the date of the newspaper

publication of the commission's notice, a public hearing has not

been requested in writing by a commissioner, the executive

director, or an affected person who objects to the application.

(e) The inadvertent failure of the commission to mail a

notice under Subdivision (2), Subsection (d), of this section to a

navigation district that is not a claimant or appropriator of water

may not prevent the commission's consideration of the application.

(f) If, on the date specified in the notice prescribed by

Subsection (c) of this section, the commission determines that a

public hearing must be held, the matter shall be remanded for

hearing without the necessity of issuing further notice other than

advising all parties of the time and place where the hearing is to

convene. [FThe-netiee-shaii~-pbe--pubiished--onece--a--week--fer--twe
eenseeutive--weeks--before~~-the--date--gtated-in-the-notiece-£for-the
hearing-in-seme-newspaper--having--a--generat--~eireuintion--in~--the
seetion-ef-the-state-where-the-seuree-of-water-is-oeated- |

[ te}--FThe--cemmissien-shati-alse-maii-a-copy-of-the-netice-by
£irst-eiass-mai&7-pestage-prepaéd7-te-eaeh-eiaiman%-er-apprepriater
ef-water-£frem-the-souree-of-water-suppiyy;-the-record-ef-whese-eiaim

ex-apprepriatien-has-been-£fited-in-the-eoffice--of--the--commission=
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FThe--netiee--shali--alse-~be--matted--by-~-£first-etass-maii--poestage
prepaid;--te--ati--navigation-~distrietg-~~-within---the---watershed
eeneerned- ~---The--inadvertent--£fatiure--ef-the~commissien-te-maii-a
netiee~-te--a--navigatien~~digstriet~-~whieh--ig~--net--p--clpimanc-~or
apprepriator-~-pf~~yater--does--not--prevent~--the~-hearing--en--the
epptieations

[ {£y--FThe-notice~-shalti-be-matled-and-£first-pubiished-net-less
than-20-days-before-the-date-set-for-the-hearing- ]

Sec. 11.173. CANCELLATION IN WHOLE. (a) If no part of the
water authorized to be appropriated under a permit, certified
filing, or certificate of adjudication has been put to beneficial
use at any time during the 10-year period immediately preceding the
cancellation proceedings authorized by this subchapter, then the
appropriation is presumed to have been wilfully abandoned, and the
permit, certified filing, or certificate of adjudication is subject
to cancellation in whole as provided by this subchapter.

(b) Cancellation proceedings for failure to utilize water

under a permit for which time limitations for commencement and

completion of construction have been set by the commission under

Section 11.145 of this code and for which construction has not

begqun or been completed shall be brought under Section 11.146 of

this code, and not under this subchapter.

Sec. 16.052. INTERBASIN WATER TRANSFER.  The executive
director shall not prepare or formulate a plan which contemplates
or results in the removal of state [surfaee] water from the river

basin of origin and its adjoining coastal basins if the water

supply involved will be required for reasonably foreseeable water
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supply requirements within the river basin of origin and its

adjoining coastal basins during the next ensuing 50-year period,

except on a temporary, interim basis.

Sec. 50.372. FORM OF AUDIT. {(a) All audits required by

Subsection (a), Section 50.371, of this code shall be performed

according to the generally accepted auditing standards of the

American Institute of Certified Public Accountants.

(b) The audit report shall include the audited financial

statements presented in conformity with the American Institute of

Certified Public Accountants' generally accepted accounting

principles and the independent auditor's opinion regarding those

financial statements.

(c) The executive director shall adopt an accounting and

auditing manual to be used by districts to comply with Subsection

(a), Section 50.371, of this code.

(d) If any part of the manual is inconsistent with the

American Institute of Certified Public Accountants' generally

accepted auditing standards or generally accepted accounting

principles, the American Institute of Certified Public Accountants'

standards and principles prevail. [Fhe-exeecutive-direetor-shatl

adept-an-aececounting-and-auditing-manuats~and--exeept--as--otherwise
previded--by-this-manuats-the-audit-shati-be-performed-according-teo
the-generaiiy-aceepted-auditing-standards~adepted-by--the--Ameriean
Institute--of-Certified-Publiie-Accountants-~hereinafter-referred-teo
as-generaliy-aceepted-auditing-standardss--and--shati--inelude-~the
euditorla--representation--that--the-£finaneint-statements-have-been

prepered--in--aceordanee--~with---generatiy---aceepted---accounting
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prineiples-as-adepted-by-the-American-institute-ef-Certified-Publie
Aeeeuntan€57---hereinafter---referred---te--as--generaiiy--geeepted
aéeeunting-prineipieSe]

SECTION 2. (a) Section 26.122, Water Code ‘(the text of
which was to be effective until delegation of NPDES permit
authority), is amended to read as follows:

Sec. 26.122. CIVIL PENALTY. A person who violates any
provision of this chapter or any rule, permit, or order of the
department is subject to a civil penalty of not less than $100
[656] nor more than $10,000 [6%;866] for each act of violation and
for each day of violation to be recovered as provided in this
subchapter.

(b) The delegation of NPDES permit authority does not affect
Section 26.122, Water Code, as amended by Subsection (a) of this
section.

SECTION 3. Section 11.085, Water Code, is amended to read as
follows:

Sec. 11.085. INTERWATERSHED AND INTERBASIN TRANSFERS. (a)

No person may take or divert any of the water of the ordinary flow,
underflow, or storm flow of any stream, watercourse, or watershed
in this state into any other natural stream, watercourse, or
watershed to the prejudice of any person or property situated
within the watershed from which the water is proposed to be taken
or diverted.

(b) No person may transfer state water beyond the river

basin of origin and its adjoining coastal basins [£frem~--ere

watershed--te--anether] without first applying for and receiving a
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permit from the commission to do so. Before issuing such a
permit, the commission shall hold a hearing to determine the rights
that might be affected by the transfer. The commission shall give
notice and hold the hearing in the manner prescribed by its
procedural rules.

(c) A person who takes or diverts water in violation of this
section is guilty of a misdemeanor and upon conviction is
punishable by a fine of not less than $100 nor more than $500 or by
confinement in the county jail for not more than six months.

(d) A person commits a separate offense each day he
continues to take or divert water in violation of this section.

SECTION 4. Subsection (a), Section 11.134, Water Code, is
amended to read as follows:

(a) After consideration of the application is complete [%he

hearing], the commission shall make a written decision granting or
denying the application. The application may be granted or denied

in whole or in part, and, if granted, may be for a specified term

of years.
SECTION 5. Subsections (d) and (f), Section 11.143, Water

Code, are amended to read as follows:

(d) Except as otherwise specifically provided by this

subsection, before [Befere] the commission may approve the
application and issue the permit, it shall give notice and hold a

hearing as prescribed by this section. The commission may act on

the application without holding a public hearing if all of the

following conditions are met:

(1) not less than 30 days before the date of action on
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the application by the commission, the applicant has published <the

commission's notice of the application at least once in a newspaper

regularly published or circulated within the section of the state

where the source of water is located;

(2) not less than 30 days before the date of action on

the application by the commission, the commission mails a copy of

the notice by first-class mail, postage prepaid, to each person

whose claim or appropriation has been filed with the department and

whose diversion point is downstream from that described in the

application; and

(3) within 30 days after the date of the newspaper

publication of the commission's notice, a public hearing is not

requested in writing by a commissioner, the executive director, or

an affected person who objects to the application.

(f) If on the date specified in the notice prescribed by

Subsection (d) of this section, the commission determines that a

public hearing must be held, the matter shall be remanded for

hearing without the necessity of issuing further notice other than

advising all parties of the time and place where the hearing is to

convene. [FThe-~-netiece-~-shati--be--publiished-enty-encesr-at-teast-206
days-before-the-date-stated-in-the~-notice~for-the~-hearing-~en--the
appiteatieny--in--a~--newspaper--having--generat--eireutation-in-the
eeunty-vwhere-the-dam-or-regerveir-is-teecatedr ~~--At~--teagt--1b-~days
befere--the-date-set-fer-the-heafingy-the-eemmissien-shaii-transmit
a-cepy-of-the-netice-by-£first-ctass-mazi-te-each-persen-whese-eiaim
er-appreprintion-has-been--£ilted-~-with--the--department--and--wheose

diversion---poinE-—--ig---downstream--£frem--that--degseribed--in--the

- e N A amE = N e e
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apptteation= |

SECTION 6. Subsection (b)), Section 12.113, Water Code, 1is
amended to read as follows:

() The department shall deposit all costs collected uﬁder
Subchapter G [F], Chapter 11 of this code in the State Treasury to
the credit of the water rights administration fund, from which the
department shall pay all expenses necessary to efficiently
administer and perform the duties described in Sections 11.325
through 11.335 of this code.

SECTION 7. Section 15.104, Water Code, is amended to read as
follows:

Sec. 15.104. CERTIFICATE OF EXECUTIVE DIRECTOR [E©OMMIESSE6N]

OR APPROVAL BY EXECUTIVE DIRECTOR [€6MMISSi6N]. (a) Except as

provided by Subsection (b) of this section, the board shall not
deliver funds pursuant to an application for financial assistance

from the loan fund until the executive director has furnished the

board written evidence [peiitieai--subdivigien-has-furnished-the

beard-a-regsetutien-adepted-by-the-ecommissien] certifying:

(1) that an applicant proposing surface~water
development has the necessary water right authorizing it té
appropriate and use the water that the project will provide; or

(2) that an applicant proposing underground water
development has the right to wuse water that the project will
provide.

(b) If an applicant includes a proposal for a waste water
treatment plant, [the-part-ef-the-applicatien~relating-te-the-waste

water--treatment--ptant-~-deeg~--not~-need-~to~-pe--certified~-by-the
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eemmissieny~-but] the board may not deliver funds for the waste
water treatment plant until the political subdivision has obtained
written evidence of approval of the plans for the waste water
treatment plant from the executive director.

SECTION 8. Section 17.123, Water Code, is amended to read as
follows:

Sec. 17.123. CERTIFICATE OF EXECUTIVE DIRECTOR [€6MMISESION]

OR APPROVAL BY EXECUTIVE DIRECTOR [C€OMMISS(6N]. (a) Except as

provided in Subsection (b) of this section, the board shall not
deliver funds pursuant to an application for financial assistance

until the executive director has furnished +the board written

evidence [pelitiemi--subdivigsien--has--furnisghed---the---board---a

reseiutien-adepted-by-the-cemmigsien] certifying:

(1) that an applicant proposing surface-water
development has the necessary water right authorizing it to
appropriate and use the water which the project will provide; or

(2) that an applicant proposing underground water
development has the right to use water that the project will
provide.

(b) If »an application includes a proposal for a waste water
treatment plant, [the-part-of-the-appiicatien-relating-teo-the-waste
water-treatment--ptant--dees--net--need--to~-be--certified~--by--the
eemmissien7;-but] the board may not deliver funds for the waste
water treafment plant until the political subdivision has obtained
written evidence of approval of the plans for the waste water
treatment plant from the executive director.

SECTION S. Subsection (a), Section 26.022, Water Code, is

10

N S
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amended to read as follows:

(a) Except as otherwise provided in Sections 26.0191,
26.028, and 26.176 6f this code, the provisions of this section
apply to all hearings conducted in compliance with this chapter.

SECTION 10. (a) Section 26.123, Water Code (the text of
which was to be effective until delegation of NPDES permit
authority), is amended to read as follows:

Sec. 26.123. ENFORCEMENT BY DEPARTMENT. (a) Whenever it
appears that a person has violated or is wviolating or is
threatening to violate any provision of this chapter or any rule,
permit, or order of the department, then the executive director may
have a civil suit instituted in a district court for injunctive
relief to restrain the person from continuing the violation or
threat of violation, or for thé assessment and recovery of a civil
penalty of not less than $100 [$58] nor more than $10,000 [§%,660]
for each act of violation and for each day of violation, or for
both injunctive rélief and civil penalty.

(b) On application for injunctive relief and a finding that
a person is violating or threatening to violate any provision of
this chapter or any rule, permit, or order of the department, the
district court shall grant the injunctive relief the facts may
warrant.

(c) At the request of the executive director, the attorney
general shall institute and conduct a suit in the name of the State
of Texas for injunctive relief or to recover the civil penalty or
for both injunctive relief and penalty as authorized in Subsection

(a) of this section.

11
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(b) The delegation of NPDES permit authority does not affect

Section 26.123, Water Code, as amended by Subsection (a) of this
section.
SECTION 11. Subdivision (3), Section 26.211, Water Code, is

amended to read as follows:

(3) "Person" means an individual, [ex] private

corporation, organization, government or governmental subdivision

or agency, business trust, partnership, association, or any other

legal entity.

SECTION 12. Subsection (c), Section 26.303, Water Code, is

amended to read as follows:

(c) If the department enters into a contract or cooperative

agreement under Section 104(c)(3) of the environmental response

law, the board may [sha%}] include in the contract or

agreement
terms and conditions:

(1) to assure future maintenance of the removal and

remedial actions provided for the expected life of those actions as
determined by the federal government;

(2) to assure the availability of a hazardous waste

disposal facility acceptable to the federal government that

complies with Subtitle C of the federal Solid Waste Disposal Act

(42 U.S.C. 6921 et seqg.) for any necessary off-site storage,

destruction, treatment, or secure disposition of +the hazardous

substances, pollutants, or contaminants; and
(3) to assure payment by the state of:

(A) 10 percent of the costs of the removal and

remedial actions, including future maintenance; or

12
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(B) at least 50 percent or more of the costs aé

determined appropriate by the federal government, taking into

account the degree of responsibility of the state for any amount

spent 1in response to a release at a disposal facility that was

owned by the state at the time of disposal of hazardous substances

at the disposal facility.

SECTION 13. Subsection (b), Section 26.304, Water Code, is
amended to read as follows:

(b) The fund shall include money appropriated to it by the

legislature, [eard] any [ethe¥] money received for this purpose by

the department from the federal government, and all money recovered

by the state under Section 26.308 of this code.

SECTION 14. Subsections (a) and (d), Section 50.371, Water
Code, are amended to read as follows:
(a) The governing board of each district created under the

general law or by special act of the legislature has the overall

responsibility to adopt sound accounting policies, prepare reliable

financial statements, and at the expense of the district, engage an

independent auditor before the end of the fiscal yvear for an annual

audit of the district's fiscal accounts and records [shaii-have-the

distrietis--fiseal~--aceounts--and--records--audited-annuatiy-at-the
eHpense-eof-the-digtriet].

(d) The governing board of each district shall assure that

the [Fhe] audit required by this section shall be completed within

120 days after the close of the district's fiscal year, except for
districts audited by the state auditor; district audits by the

state auditor shall be completed within 12 months of the close of

13
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the district's fiscal year.
SECTION 15. Subsections (a), (b), and (c), Section 50.374,
Water Code, are amended to read as follows:

(a) After the governing board of the district has approved

the audit, it shall submit a copy of the report including a

certificate indicating the governing board's approval of the

report. The certificate must be in the format prescribed by the

executive director. The governing board shall submit the report to

the executive director for filing within 135 days after the close
of the district's fiscal year unless the audit is performed by the
state auditor, in which case it will be filed in accordance with
Section 50.104 of this.code.

(b) If the governing board of the district refuses to
approve the annual audit report, the governing board shall submit a

copy of the report, including a certificate that indicates the

governing board's disapproval of the report and reasons for that

disapproval. The certificate must be in the format prescribed by

the executive director. The governing board shall submit the

report to the executive director for filing within 135 days after
the close of the district's fiscal year, except as specified in
Subsection (a) of this section|s-~aceempanied-by~--a--statement--£rem
the--board--expltaining--the~--reasens-fer-rts-£fatture-te-approeve-the
report].

(c) Copies of the audit or the annual financial dormancy
affidavit or annual financial report described in Sections 50.377
and 50.378 of this code shall be filed annually in the office of

the district and with the city secretary or other designated city

14
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official in whose extraterritorial jurisdiction the district is
located. If the district is not located within the
extraterritorial jurisdiction of a city, the audit, annual
financial dormancy affidavit, or annual financial report shall be
filed annually with the clerk of each [#khe] county within which the
district is located[s-previdedr;-hewevers~this-subseetion-shalti--net
appty--te-any-distriet-which~ig-ltocated-within-ati-er-parts-ef-mere
than-twe-eeuntiess-hevwever--each-sueh~districet-shati-£fite-a-copy-of
its-annuat-auditr-annuat-£inanciat-dormaney--affidavits~-or--annual
£inaneiai--repert--with-the~ecounty-eterk-of-the-eeunty-within-whieh
the-greater—part-effthe-distriet-resides].

SECTION 16. Subsection (a), Section 50.377, Water Code, is
amended to read as follows:
(a) Those districts which can satisfy all [tke] criteria

contained in this section are defined as financially dormant and

may elect to submit to the executive director for filing a
financial dormancy affidavit in lieu of compliance with Section
50.371 of this code:

(1) the district had $500 or less [re] revenue from

operations, tax assessments, or any other sources during the
calendar year;

(2) the district had $500 or less [mre] expenditures of

funds during the calendar year; [ard]
(3) the district had no bonds or any other liabilities
outstanding during the calendar year; and

(4) the district had no cash or investments in excess

of $500 at any time during the calendar year.

15
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SECTION 17. Subsection (a), Section 50.378, Water Code, is
amended to read as follows:

(a) A district may elect to file annual financial reports
with the executive director and the other governmental entities
prescribed by Subsection (c) of Section 50.374 of this code in lieu
of the district's compliance with Section 50.371 of this code
provided:

(1) the district had no bonds or other long-term (more
than one year) liabilities outstanding during the fiscal period;

(2) the district did not have gross revenues in excess
of $20,000 [657686] during the fiscal period; and

(3) the district's cash[;-reeeivabiess] and temporary

investments were not in excess of $50,000 at any time [§265;660]

during the fiscal period.

SECTION 18. Subsection (e), Section 4, Solid Waste Disposal
Act (Article 4477-7, Vernon's Texas Civil Statutes), is amended to
read as follows:

(e) Except as provided in Subsection (f) of this section
with respect to certain industrial solid wastes, each state agency
has the power to require and issue permits authorizing and

governing the construction, operation, and maintenance of solid

waste facilities used for the storage, processing, or disposal of
solid waste. This power may be exercised by a state agency only
with respect to the solid wasté over which it has jurisdiction
under this Act. 1If this power is exercised by a state agency, that
state agency shall prescribe the form of and reasonable

réquirements for the pérmit application and the procedures to be

16
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followed in processing the application, to thé extent not otherwise
provided for in this subsection. The following additional
provisions apply if a state agency exercises the power authorized
in this subsection.]| r]

(1) The state agency to whom the permit application is
submitted shall mail a copy of the application or a summary of its
contents to the Texas Air Control Board, to the other state agency,
to the mayor and health authorities of any city or town within
whose territorial limits or extratefritorial jurisdiction the solid
waste facility is located, and to the county judge and health
authorities of . the county in which the facility is located. The
governmental entities to whom the information is mailed shall have
a reasonable time, as prescribed by the state agency to whom the
application was originally submitted, to present comments and
recommendations on the permit application before that state agency
acts on the application.

(2) A separéte permit shall be issued for each solid waste
facility. The permit shall include the names and addresses of the
person or persons who own the land where the solid waste facility
is 1located and the person who is or will be the operator or person
in charge of the facility; a legal description of the land on which
the facility is located; and the terms and conditions on which the
permit is issued, including the duration of the permit. The state
agency in its discretion shall have the power to process a permit
application for purpose of determining land wuse compatibility
alone, and at another time, if the site 1location 1is acceptable,

consider technical matters related to the application. Where this

17
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power 1is exercised, a public hearing may be held for each
determination 1in accordance with Paragraph (4) of this Subsection
(e).

(3) The state agency may amend, extend, or renew any permit
it 1issues in accordance with reasonable procedures prescribed by
the state agency. The procedures prescribed in Paragraph (1) of
this Subsection (e) for permit applications apply also to
applications to amend, extend, or renew a permit.

(4) Before a permit is 1issued, amended, extended, or
renewed, the state agency to which the application is submitted
shall provide an opportunity for a hearing to the applicant and
persons affected; the state agency may also hold such a hearing
upon its own motion. The state agency by rule shall establish
procedures for public notice and any public hearing authorized
under this paragraph. A hearing on a permit involving a solid
waste facility for hazardous industrial solid waste must include
one session held in the county in which the solid waste facility is
located. Hearings under this paragraph shall be conducted in
accordance with the hearing rules adopted by the state agency and
the applicable provisions of the Administrative Procedure and Texas
Register Act, as amended (Article 6252-13a, Vernon's Texas Civil
Statutes).

(5) ‘Before a permit 1s issued, amended, extended, or
renewed, the state agency to which the application is submitted may
require the permittee to execute a bond or give other financial
assurance conditioned on the permittee's satisfactorily operating

and closing the solid waste facility. The state agency to which

18
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the application is subﬁitted shall require an assurance of
financial reéponsibility as may- be necessary or desirable
consistent with the degree and duration of risks associated with
the processing, storage, or disposal of specified solid waste.
Financial requirements established by the state agency shall at a
minimum be consistent with the federal requirements established
under the federal Solid Waste Disposal Act, as amended by the
Resource Conservation and Recovery Act of 1976, 42 U.S.C., 6901 et
seqg., as amended.

(6) If a permit is issued, amended, reﬁewed, or extended by
a state agency in accordance with this Subsection (e), the owner or
operator of the solid waste facility does not need to obtain a
license for the same facility from a county, or from a political
subdivision exercising the authority granted in Section 6 of this
Act.

(7) A permit issued under this Act is issued only to the
person in whose-name the application is made and is issued only for
the facility described in the permit. A permit may not be
transferred without prior written notice to and prior written
approval by the state agency which issued it.

(8) The state agency has the authority, for good cause, to
revoke or amend any permit it issues for reasons pertaining to
public health, air or water pollution, land use, or §iolation of
this Act or of any other applicable laws or rules controlling the
management of solid waste. The state agency using this authority
shall notify the governmental entities named in Paragraph (1) of

this Subsection (e) and provide an opportunity for a hearing to the

1S
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permittee and persons affected. The state agency may hold such a
hearing wupon its own motion. The state agency by rule shall
establish procedures for public notice and any public hearing
authorized under this paragraph. Hearings under this paragraph
shall be conducted in accordance with the hearing rules adopted by
the state agency and the applicable provisions of the
Administrative Procedure and Texas Register Act, as amended
(Article 6252-13a, Vernon's Texas Civil Statutes).

(9) Manufacturing and processing establishments, commonly
known as rendering plants, which process for any purpose waste
materials originating from animals, poultry, and fish (all
hereinafter referred to as "animals") and materials of vegetable
origin, including without 1limitation animal parts and scraps,
offal, paunch manure, and waste cooking grease of animal and
vegetable origin are subject to regulation under the industrial
solid waste provisions of this Act and may also be regulated under
Chapter 26, Water Code. When a rendering establishment is owned by
a person who operates the rendering establishment as an integral
part of an establishment engaged in manufacturing or processing for
animal or human consumption food derived wholly or in part from
dead, slaughtered, or processed animals, poultry, or fish, the
combined business may operate under authority of a single permit
issued pursuant to Chapter 26, Water Code. The provisions of this
subsection do not apply to those rendering plants in operation and
production on or before August 27, 1973.

(10) Each state agency may issue an emergency order, either

mandatory or prohibitory in nature, regarding any activity of solid

20
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waste management within its jurisdiction, whether such activity 'is
covgred by a permit or not, if the state agency determines that the
activity 1is <creating or will cause extensive or severe property
damage or economic loss to others or is posing an immediate and
serious threat to human life or health and that other procedures
available to the state agency to remedy or prevent the occurrence
of the situation will result in unreasonable delay. The order may
be issued without notice and hearing, or with such notice and
hearing as the state agency deems practicable under the
circumstances.

(i) If an emergency order is issued under this authority
without a hearing, the issuing agency shall fix a time and place
for a hearing to be held in accordance with the departmental rules
by the state agency, so as to affirm, modify, or set aside the
emergency.ofder.

(ii) The requirements of Paragraph (4) of this subsection
relating to public notice do not apply to such a hearing, but such
general notice of the hearing shall be given in accordance with the
departmental rules of the state agehcy.

SECTION 19. Subsection (a), Section 5, Solid Waste Disposal
Act (Article 4477-7, Vernon's Texas Civii Statutes), is amended to
read as follows:

(a) Every county has the solid waste management powers which
are enumerated in this Section 5. However, the exercise of the
licensing authority and other powers granted to counties by this
Act does not preclude the department or the department of water

resources from exercising any of the powers vested in the

21
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department or the department of wéter resources under other
provisions of this Act, including specifically the provisions
authorizing the department and the department of water resources to

issue permits for the construction, operation, and maintenance of

facilities for the processing, storage, or disposal of solid waste.
The powers specified in Subsections (d) and (e) of this section and
Section 18 of the County Solid Waste Control Act (Article 4477-8,
Vernon's Texas Civil Statutes) may not be exercised by a county
with respect to the industrial solid waste disposal practices and
areas to which Subsection (f) of Section 4 of this Act applies.
The department or the department of water resources, By specific
action or directive, may supersede any authority or power granted
to or exercised by a county under this Act, but only with respect
to those matters which are, under this Act, within the jurisdiction
of the state agency acting.

SECTION 20. Subdivision (6), Subsection (a), Section 8,
Solid Waste Disposal Act (Article 4477-7, Vernon's Texas Civil
Statutes), is amended to read as follows:

(6) A suit for injunctive relief or for recovery of a civil
penalty, or for both injunctive relief and penalty, may be brought
either in the county where the defendant resides or in the county
where the wviolation or threat of violation occurs. In any suit
brought to enjoin a violation or threat of violation of this Act or
of any rule, permit, license or other order of the department of
water resources, the department, a county, or a political
subdivision exercising the authority granted in Section 6 of this

Act, the court may grant the governmental entity bringing the suit,

22
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without bond or other undertaking, any prohibitory or mandatory
injunction the facts may warrant, including temporary restraining
orders [after--netiee--and--hearing], temporary injunctions, and
permanent injunctions.

SECTION 21. Chapter 5, Water Code, 1is amended by adding
Section 5.358 to read as follows:

Sec. 5.358. LIABILITY OF DEPARTMENT. The department,

including the board, commission, and executive director, and its

employees and agents are not liable for any damages that may occur,

in whole or in part, as a result of acts done or omitted, any

decision made, or policy made or followed in a good faith effort to

carry out this code and other laws of this state.

SECTION 22. Chapter 11, Water Code, is amended by adding
Section 11.1221 to read as follows:

Sec. 11.1221. SECONDARY USE AUTHORIZATION REQUIRED. Any

reuse of state water for purposes other than those authorized by

the water right may be made only if authorized by the commission

through the granting of a water right or amendment to a water

right.
SECTION 23. Section 26.028, Water Code, is amended by adding

Subsections (e) and (f) to read as follows:

{(e) In the notice prescribed by Subsection (a) of this

section, the commission shall:

(1) state the name and address of the applicant;

(2) state the location of the applicant's facilities

or operations;

(3) identify the nature of the application;
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(4) specify the time and location where the commission

will consider the application; and

(5) give any additional information the commission

considers necessary.

(f) If, on the date specified in the notice prescribed by

Subsection (e) of this section, the commission determines that a

public hearing must be held, the matter shall be remanded for

hearing without the necessity of issuing further notice other than

advising all parties of the time and place where the hearing is to

convene.

SECTION 24. Section 26.212, Water Code (the text of which is
effective until delegation of NPDES Authority), is amended by
adding Subsection (c¢) to read as follows:

(¢c) No person may Kknowingly make any false statement,

representation, or certification in any application, notice,

record, report, plan, or other document filed or required to be

maintained under this chapter, or under any rule, permit, or other

order of the department.

SECTION 25. Chapter 26, Water Code, 1is amended by adding
Section 26.308 to read as follows:

Sec. 26.308. LIABILITY AND STATE RECOVERY OF COSTS. (a) As

used in this section, "owner," "operator," "disposal," "transport,"

"national contingency plan," and "natural resources" have the

meanings provided by the environmental response law.

(b) Notwithstanding any other 1law, and subject to the

defenses provided by Section 107(b) of the environmental response

law, any person listed in Subsection (c) of this section shall be

24
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liable for:

(1) all costs of removal or remedial action incurred

by this state that are not inconsistent with the national

contingency plan; and

(2) damages for injury to, destruction of, or loss of

natural resources, including the reasonable costs of assessing that

injury, destruction, or loss resulting from the release.

(c) The persons who are liable under Subsection (b) of this

section are:

(1) an owner or operator of a disposal facility from

which there is a release or a threatened release of a hazardous

substance that causes the occurrence of response costs;

(2) a person who at the time of disposal of a

hazardous substance owned or operated a disposal facility at which

those hazardous substances were disposed of and from which there is

a release, or a threatened release of a hazardous substance that

causes the occurrence of response costs;

(3) a person who, by contract, agreement, or

otherwise, arranged with a transporter for transport for disposal

or treatment of hazardous substances owned or possessed by that

person, or by any other party or entity, at any disposal facility

owned or operated by another party or entity and containing such

hazardous substances, from which there is a release or a threatened

release of a hazardous substance that causes the occurrence of

response costs; and

(4) any person who accepts or accepted any hazardous

substances for transport to disposal or treatment facilities or

25
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sites selected by that person from which there is a release or

threatened release of a hazardous substance that causes the

occurrence of response costs.

(d) The executive director may request that the attorney

general institute a suit in a district court in Travis County

against a person listed in Subsection (¢) of this section to

recover the state's costs and damages under Subsection (b) of this

section.

(e) At the request of the executive director, the attorney

general shall institute and conduct a suit in the name of the State

of Texas to recover the state's costs and damages under Subsection

(b) of this section.

SECTION 26. Section 26.122, Water Code (the text of which
was to take effect on delegation of NPDES permit authority), as
follows, is repealed:

[EBee=-26=-222---CEIVIE-PENARFY=- -~ ta)~--A-persen~-whe-vietates-any
previsien-of-thigs-ehapters-other-than-Subseetion- {dy-oxr--Eubseetion
tey--ef-~Feetion-23-253;-0r-vhe-vietates~-any-rutes-permits-er-order
ef-the-department-is-subject~to-a-eivii-penatty-ef--net-~-tess--than
550-ner-mere-than-61;600-fer-each-nct-ef-viotatien-and-£fer-each-day
ef-vietatien~-te-be-reecovered-as-previded-in-this-subehapter~

[ fb}-~-A--persen-whe-vielates-Subseetion- (dy-or-Subseection- (e
ef-Beection-23-20i-ef-this-chapter-is-subject-to~a-eivit-penatty--of
net-mere-than-5£107000-fer-each-act~ef-vioetation-and-£for-cach~day-of
vietatiens~---te--pe--recovered-~-as--previded--in-~this--subehapters
proevideds;-howevery~-~that-~in--guitg-~instituted--pursuanE--te--this

subseetiony--the-eivii-penatty;~-if-anyr-assessed-against-the-persen

26
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whe-eemmitted-er-whe-is-éemmitting-the-vieiatien-sha&i-be--ne--mere
than-£3,;000~-fer-each-aet~of-vietation-and-£for-each-day-of-vielatien
where--the--vietatien~-igs-ef-a-limitation-er-cendition-ineiuded-in-a
permit--issued--by--the--department--préer-—te--deiegatien--by--the
Administrater--ef-the-United-Btates-Envirenmental-Preteetion-Ageney
e£-NPBES-permit-authority-under-Seetion-402 (b)-eof-the-Federalt-Water
Pelliutien-Contreot-Aectr~or-of-pany-1imitation-or--cendition--inetuded
in--an--identified-state-suppiement-to-an-NPBDES-permit-issued-after
NPBES-permit~detegation-by~-the-Administrater-ef-the--United--States
Envirenmentai-Preotection~-Ageney= | |

SECTION 27. Section 26.123, Water Code (the text of which
was to take effect on delegation of NPDES permit authority), as
follows, is repealed:

[Bee~x-26- 3123~ --ENFORECEMENT--R¥-~BEPARTMENT= -~ fa)--Whenever-it
appears--that--a--persen--has~-~-vietated--or--ig--vielating~-o¥r-~-=-isg
threatening--to--vielate--any-provisien-ef-this-chapters-ether-than
Subseetien-(d§-er-8ubseetien-(e)-ef-Seetien-Eie25&7-er-has-vieiated
er-ig-vietatingr-or-is-threatening-to-vietater-any-rutes-permits-or
erder-eof-the-departmentsy-then-the-executive--direetor--may--have--a
eivii--suit-instituted-in-a-district-court-£for-injunective-relief-te
restrain-the-persen-£frem-continuing-~~the~--vietatien--or--threat--of
vieia%ieny-er-fér-the-assessment-and-reeevery-ef-a-eivii-penaity—ef
net--tess--than--6£50-ner-mere-than-561-000-for-ench~anect-ef-vieltation
and-£fer-each-day-of-viotationr-er-for-both--injunctive--retief-~and
eivii-penatEy=

[ {p}--Whenever--it--appears--that-a-persen-has-vielated-or-is

vietatingr~--or-~is--threatening-~te--viotates;--Subechapter--¢(dy---or
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Bubehapter--(e)--of--feection--23=-253--0f--this~-~chapter;~--then--the
exeeutive-director-may-have~a-eivit-sutt~ingstituted-in--a~--digstriet
eeurt--£fer-injunetive-retief-to-restrain-the-persen-£frem-continuing
the-vietatien-or-threat-of-vietatieny-er--£for--the--assessment--and
reeovery--of--a-eivii-penatty-eof-net-more-than-510,000-£for-each-aect
ef-vietation-and-£fer-each-day-ef-vietationy-or-for-both--injunetive
retief---and--eivii--penattysr--provided;--hoewevers--that-~in--guiks
instituted-pursaani-te-this-subseetienr-the-eivii-penaity7-if--any7
assessed--against-the-persen~-wheo-committed-or-who-is-committing-the
vieltatieon-shati-be-ne-mere-than-5£1,000-for-epch~-aet-~0f--violation

and--fer--each--day--of~-~vietation--where--the--vietation--is--ef-a

 timitation-or-conditien-inetuded-in-a-permit-issued--by--the--beard

prier-~te--detegatien--by--the--Administrater~--of-the-United-States
Envirenmentat-Protection-Ageney-o£f-~-NPBES--permit--autherity--under
Beetion--462(b)--ef-~the-Federai-Water-Potiution-Controt-Acts-0r-0f
any--limitatten--or--cendition--inetuded--in--an--identified--state
suppiement--te-an-NPBDES-permit-issued-after-NPDES-permit-detegation
by-the-Administrater-of-the-United-States-Envirenmental-~-Proteetion
Ageney=

[ €e)--On-appiicatieon-for-injunetive-retief~and-a-£finding~that
a--persen--is--vietating-er-threatening-te-vietate-any-previsien-ef
this-ehapter-er-any-ruter-permitr-er-order-of-the--deparement-~-the
distriet--court--shati--grant--the--injunetive-retief-the-facts-may
warrant-

[ td}--At-the-request-ef-the-eHeeutive-directeor;-the~-attorney
generat-shatt-institute~and-cenduct-a-suit-in-the-neme~-ef-the-State

of--Fexas--fer-injunetive-retief-or-to-recover-the-eivili-penatey-or

28
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fer-beth-injunetive-reiief-and-penaity-as-autherized-in—-Subseeéien
tay-exr-{br-of-this-seetion= |

SECTION 28. (a) This Act takes effect September 1, 1983,
and applies only to applications filed on or after that date.
Applications filed with the Texas Department of Water Resources
before September 1, 1983, are governed by the 1law that was in
effect at the time the application was filed, and that law is
continued in effect for that purpose.

(b) This Act applies only to a wviolation committed on or
after September 1, 1983. Violations committed before September 1,
1983, are subject to the 1laws that existed at the time the
violation occurred, and those laws are continued in effect for that
purpose. For the purpose of this Act, a violation occurs before
September 1, 1983, if any element of the violation occurs before
that date.

SECTION 29. The importance of this legislation and the
crowded condition of the calendars in both houses create an
emergency and an imperative public necessity that the
constitutional rule requiring bilis to be read on three several

days in each house be suspended, and this rule is hereby suspended.
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. By: Craddick (Senate Sponsor - Howard) H.B. No. 1585

(In the Senate -~ Received from the House May 16, 1983;
May 17, 1983, read first time and referred to Committee on Natural
Resources; May 24, 1983, reported favorably, as amended; May 24,
1983, sent to printer.)

COMMITTEE AMENDMENT NO. 1 By: Brown

Amend HB 1585 by adding a new Section 26A to read as follows:

SECTION 26A. Section 11.142, Water Code is amended to read
as follows: '

Sec. 11.142. DoMESTI€--~ANB---EIVESTOEKk---RESERVOIR PERMIT
EXEMPTIONS. (a) Without obtaining a permit, a person may
construct on his own property a dam or reservoir to impound or
contain not more than 200 acre-feet of water for domestic and
livestock purposes.

(b) Without obtaining a permit, a person drilling and
producing petroleum and conducting operations associated with such
activity may take state water from the Gulf of Mexico and its
adjacent bays and arms not to exceed one acre-foot during any
24-hour period.

COMMITTEE AMENDMENT NO. 2 By: Truan

Amend H.B. 1585 by striking Section 21 and renumbering the
other sections accordingly.

A BILL TO BE ENTITLED
AN ACT

relating to the jurisdiction, powers, and duties of and the
enforcement by the Texas Department of Water Resources; providing
criminal offenses; and providing penalties.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTION 1. Sections 11.132, 11.173, 16.052, and 50.372,
Water Code, are amended to read as follows:
Sec. 11.132. NOTICE [o¥F--HEARING]. (a) Notice shall be

given to the persons who in the judgment of the commission may be
affected by an application, including those persons listed in
Subdivision (2), Subsection (d), of this section. The commission,
on the motion of a commissioner or on the request of the executive
director or any affected person, shall hold a public hearing on the
application. [Fhe--cemmigssien-shati-give-netice-of-the-hearing-en
the-appiication-ags-preseribed-by-this-section=
[ f{e}--EIn-the-neotiecer-the-commissien-shati ~

[€3)--state-the~-name~and-address-ef-the~apptiecants

[ €2}--state~-the-date-the-appiication-was-£+teds

[ ¢3)--state-the~purpose--and--exHtent-~ef~-the--prepesed
epprepritatien-ef-waters

[ $4)--2dentify~-the-seuree-of-suppity-and-the-pltace-where
the--water--is-te-be-stered-or~taken-eor-diverted-£from-the~seuree-of
supptys

[ ¢b)--speeify-the-time-and-ptace~-of-the-hearings-and
[{6)--give-any-additienat--informatien--the--coemmissien
eensiders-~neeaessary= | :

(b) [¢fey] If the proposed wuse 1is for irrigation, the
commission shall include in the notice a general description of the
location and area of the land to be irrigated.

(c) In the notice, the commission shall:

(1) state the name and address of the applicant;

(2) state the date the application was filed;

(3) state the purpose and extent of the proposed
appropriation of water;

(4) identify the source of supply and the place where
the water is to be stored or taken or diverted from the source of
supply;

(5) specify the time and location where the commission
will consider the application; and
(6) give any additional information the commission
considers necessary.
(dY The commission may act on the application without
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holding a public hearing if all of the following conditions are
met:

(1) not less than 30 days before the date of action on
the application by the commission, the applicant has published the
commission's notice of the application at least once in a newspaper
reqgularly published or circulated within the section cof the state
where the source of water is located;

(2) not less than 30 days before the date of action on
the application by the commission, the commission mails a copy of
the notice by first-class mail, postage prepaid, to:

(A) each claimant or appropriator of water from
the source of water supply, the record of whose c¢laim or
appropriation has been filed in the department; and

(B) all navigation districts within the river
basin concerned; and

(3) within 30 days after the date of the newspaper
publication of the commission's notice, a public hearing has not
been requested in writing by a commissioner, the executive
director, or an affected person who objects to the application.

(e) The inadvertent failure of the commission to mail a
notice under Subdivision (2), Subsection (d), of this section to a
navigation district that is not a claimant or appropriator of water
may not prevent the commission's consideration of the application.

(f£) If, on the date specified in the notice prescribed by
Subsection (c) of this section, the commission determines that a
public hearing must be held, the matter shall be remanded for
hearing without the necessity of issuing further notice other than
advising all parties of the time and place where the hearing is to

convene. [Fhe--netitee--shati--be--pubiished--enece--a-week-£for-twe

eenseeutive-weeks-before-the-date-stated--in~--the--netiece--£for--the
khearing--in--seme--newspaper--having--a--generat-eireutatien-in-the
seetion-of-the-state-where-the-seuree-of-water-2s-tecated-

[ fe}--Fhe-commissien-shatl-altse-maii-a-eopy-ef-the-netiee--by
f£irst-elass-mairi;-pestage-prepaidr-te-each-etatmant-oer-apprepriater
ef-water-from-the-seurece-of-water-suppityr-the-record-of-whose-clainm
e¥--apprepriatien--has--been-fited-in-the-effice-of-the-commisSsions
FThe-netiece-shalti--aitse--be--matted--by--first-etass--maii;--pestage
prepaidr---te---ati---pavigation--distriets--within--the--watershed
eeneerned- --FThe-inadvertent-farture-of-the--commissien--te--mazt--a
Reti:ee--to--a--navigation--digstriet~--whiteh-~ig--net-~--a~--ctaimant-or
apprepriater--ef--water--dees--pot--prevent--the--hearing--en---the
apptieation=

[ ¢£y~--Fhe-netiee-shati-be-maited-and-£first-publiished-noet-1tess
than-26-days-befere-the-date-gset-for~-the-hearing- |

Sec. 11.173. CANCELLATION 1IN WHOLE. (a) If no part of the
water authorized to be appropriated under a permit, certified
filing, or certificate of adjudication has been put to beneficial
use at any time during the 10-year period immediately preceding the
cancellation proceedings authorized by this subchapter, then the
appropriation is presumed to have been wilfully abandoned, and the
permit, certified filing, or certificate of adjudication is subject
to cancellation in whole as provided by this subchapter.

(b) Cancellation proceedings for failure to wutilize water
under a permit for which time limitations for commencement and
completion of construction have been set by the commission under
Section 11.145 of this code and for which construction has not
begun or been completed shall be brought under Section 11.146 of
this code, and not under this subchapter.

Sec. 16.052. INTERBASIN WATER TRANSFER. The executive
director shall not prepare or formulate a plan which contemplates
or results in the removal of state [surfaee] water from the river
basin of origin and its adjoining coastal basins if the water
supply involved will be required for reasonably foreseeable water
supply requirements within the river basin of origin and its
adjoining coastal basins during the next ensuing 50-year period,
except on a temporary, interim basis.

Sec. 50.372. FORM OF AUDIT. (a) All audits required by
Subsection (a), Section 50.371, of this code shall be performed
according to the generally accepted auditing standards of the
American Institute of Certified Public Accountants.
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(b) The audit report shall include the audited financial
statements presented in conformity with the American Institute of
Certified Public Accountants' generally accepted accounting
principles and the independent auditor's opinion regarding those
financial statements.

(c) The executive director shall adopt an accounting and
auditing manual to be used by districts to comply with Subsection
(a), Section 50.371, of this code.

(d) If any part of the manual is inconsistent with the

American Institute of Certified Public Accountants' generally
accepted auditing standards or generally accepted accounting
principles, the American Institute of Certified Public Accountants'
standards and principles prevail. [Fhe--exeeutive--director--shat?

adept--an--aceeunting--and-auditing-mantuat;-and-exHeept-as-otherwise
previded-by-this-manuat;-the-audit~-shali-be-performed-aneccording--teo
the-~generaltiy-~-acecepted-auditing-standards-adepted-by-the-Amertean
Institute-of-Cexrtified-Pubitie-Accoyntants--hereinafter-referred--te
ag~-~-generatiy--aceepied--auditing--standardss-and-shati-inetude~-£he
auditerlis-representation-that-the-£inanetal--statements--have--been
prepared---in---peeordanee~--with~~~generatty--acecepted--aceounting
prineipites-as-adepted-by~the-American-Institute-of-Certified-Publie
Aceeuntantss-~hereinafter--referred--to---as---generatliy---acecepted
aeeounting-prinezpiess |

SECTION 2. (a) Section 26.122, Water Code (the text of
which was to be effective until delegation of NPDES permit
authority), is amended to read as follows:

Sec. 26.122. CIVIL PENALTY. A person who violates any
provision of this chapter or any rule, permit, or order of the
department is subject to a civil penalty of not less than $100
[656] nor more than $10,000 [§%;8066]) for each act of violation and
for each day of wviolation to be recovered as provided in this
subchapter.

(b) The delegation of NPDES permit authority does not affect
Section 26.122, Water Code, as amended by Subsection (a) of this
section.

SECTION 3. Section 11.085, Water Code, is amended to read as
follows: :

Sec. 11.085. INTERWATERSHED AND INTERBASIN TRANSFERS. (a)
No person may take or divert any of the water of the ordinary flow,
underflow, or storm flow of any stream, watercourse, or watershed
in +this state into any other natural stream, watercourse, or
watershed to the prejudice of any person or property situated
within the watershed from which the water is proposed to be taken
or diverted.

(b) No person may transfer state water beyond the river

basin of origin and its adjoining coastal basins [frem--ene
watershed-te-anether] without first applying for and receiving a
permit from the commission to do so. Before issuing such a

permit, the commission shall hold a hearing to determine the rights
that might be affected by the transfer. The commission shall give
notice and hold the hearing in the manner prescribed by its
procedural rules.

(c) A person who takes or diverts water in violation of this
section 1is guilty of a misdemeanor and wupon conviction is
punishable by a fine of not less than $100 nor more than $500 or by
confinement in the county jail for not more than six months.

(d) A person commits a separate offense each day he
continues to take or divert water in violation of this section.

SECTION 4. Subsection (a), Section 11.134, Water Code, is
amended to read as follows:

(a) After consideration of the application is complete [%he
hearing], the commission shall make a written decision granting or
denying the application. The application may be granted or denied
in whole or in part, and, if granted, may be for a specified term

of vyears.
SECTION 5. Subsections (d) and (f), Section 11.143, Water

Code, are amended to read as follows:

(d) Except as otherwise specifically provided by this
subsection, before [Befere] the commission may approve the
application and issue the permit, it shall give notice and hold a
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hearing as prescribed by this section. The commission may act on
the application without holding a public hearing if all of the
following conditions are met:

(1) not less than 30 days before the date of action on
the application by the commission, the applicant has published the
commission's notice of the application at least once in a newspaper
regularly published or circulated within the section of the state
where the source of water is located;

(2) not less than 30 days before the date of action on
the application by the commission, the commission mails a copy of
the notice by first-class mail, postage prepaid, to each person
whose claim or appropriation has been filed with the department and
whose diversion point is downstream from that described in the
application; and

(3) within 30 days after the date of the newspaper
publication of the commission's notice, a public hearing is not
requested in writing by a commissioner, the executive director, or
an affected person who objects to the application.

(f) If on the date specified in the notice prescribed by
Subsection (d) of this section, the commission determines that a
public hearing must be held, the matter shall be remanded for
hearing without the necessity of issuing further notice other than
advising all parties of the time and place where the hearing is to
convene. [Fhe-netiee-shati-be-pubiished-enty--oneery--at--teast--206
days--before--the--date-stated-in-the-netice-£for-the-hearing-en-the
apptieatieny;-in-aA--pewspaper--having--generat--eireutation--in--the
eeunty--where--the--dam--or-reserveir-s-tecated--~-At-teast-ib-days
befere-the-date-set-for-the~-hearingr-the- -commissien-shaltl--transmiE
a-copy-ef-the-notice~-by-first-etass-mait-te-cach-persen-whese-etaim
er--apprepriation--has--been-~-£fited--with--the-department-and-whese

diversien--peint--is--downstream--£frem--that---deseribed---in---the
apptieation= |
SECTION 6. Subsection (b), Section 12.113, Water Code, is

amended to read as follows:

(b) The department shall deposit all costs collected under
Subchapter G [F], Chapter 11 of this code in the State Treasury to
the credit of the water rights administration fund, from which the
department shall pay all expenses necessary to efficiently
administer and perform the duties described in Sections 11.325
through 11.335 of this code.

SECTION 7. Section 15.104, Water Code, is amended to read as

follows:
Sec. 15.104. CERTIFICATE OF EXECUTIVE DIRECTOR [€ESMMISSION]
OR APPROVAL BY EXECUTIVE DIRECTOR [E©OMMISESISN]. (a) Except as

provided by Subsection (b) of this section, the board shall not
deliver funds pursuant to an application for financial assistance
from the loan fund until the executive director has furnished the
board written evidence [pe*itieai--subdivisien--has--furnished--the
beard-a-reselution-adepted-by-the-ecemmissien] certifying:

(1) that an applicant proposing surface-water
development has the necessary water right authorizing it to
appropriate and use the water that the project will provide; or

(2) that an applicant proposing underground water
development has the right to wuse water that the project will
provide.

(b) If an applicant includes a proposal for a waste water
treatment plant, [the-part-ef-the-appiication-retating-to-the-waste
water-treatment--ptant--dees--net--need--to--be--certified--by--the
eemmissiens--but] the board may not deliver funds for the waste
water treatment plant until the political subdivision has obtained
written evidence of approval of the plans for the waste water
treatment plant from the executive director.

SECTION 8. Section 17.123, Water Code, is amended to read as
follows:

Sec. 17.123. CERTIFICATE OF EXECUTIVE DIRECTOR [E6MMESEE5I0N]
OR APPROVAL BY EXECUTIVE DIRECTOR [coMMISSIOoN]. (a) Except as
provided in Subsection (b) of this section, the board shall not
deliver funds pursuant to an application for financial assistance
until the executive director has furnished the board written
evidence [petitieat---subdivisien---has--furnished--the--board--a
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resetutien-adepted-by-the-commigsien] certifying:

(1) that an applicant proposing surface-water
development has the necessary water right authorizing it to
appropriate and use the water which the project will provide; or

(2) that an applicant proposing underground water
development has the right to use water that the project will
provide. '

(b) If an application includes a proposal for a waste water
treatment plant, [the-part-ef-the-appiicatien-retating-to-the-waste
water-~-treatment--ptant-~-deeg~--net--need--£o--be--certified--by-the
commissiens--but] the board may not deliver funds for the waste
water treatment plant until the political subdivision has obtained
written evidence of approval of the plans for the waste water
treatment plant from the executive director.

SECTION 9. Subsection (a), Section 26.022, Water Code, 1is
amended to read as follows:

(a) Except as otherwise provided in Sections 26.0191,
26.028, and 26.176 of this code, the provisions of this section
apply to all hearings conducted in compliance with this chapter.

SECTION 10. (a) Section 26.123, Water Code (the text of
which was to be effective until delegation of NPDES permit
authority), is amended to read as follows:

Sec. 26.123. ENFORCEMENT BY DEPARTMENT. (a) Whenever it
appears that a person has violated or -is violating or is
threatening to violate any provision of this chapter or any rule,
permit, or order of the department, then the executive director may
have a civil suit instituted in a district court for injunctive
relief to restrain the person from continuing the wviolation or
threat of violation, or for the assessment and recovery of a civil
penalty of not less than $100 [§56] nor more than $10,000 [&%7;660]
for each act of violation and for each day of violation, or for
both injunctive relief and civil penalty.

(b) On application for injunctive relief and a finding that
a person 1is violating or threatening to vioclate any provision of
this chapter or any rule, permit, or order of the department, the
district court shall grant the injunctive relief the facts may
warrant. .

(c) At the request of the executive director, the attorney
general shall institute and conduct a suit in the name of the State
of Texas for injunctive relief or to recover the civil penalty or
for both injunctive relief and penalty as authorized in Subsection
(a) of this section.

(b) The delegation of NPDES permit authority does not affect
Section 26.123, Water Code, as amended by Subsection (a) of this
section.

SECTION 11. Subdivision (3), Section 26.211, Water Code, is
amended to read as follows:

(3) "Person" means an individual, [e¥] private
corporation, organization, government or governmental subdivision
or agency, business trust, partnership, association, or any other
legal entity.

SECTION 12. Subsection (c¢), Section 26.303, Water Code, 1is
amended to read as follows:

(c) If the department enters into a contract or cooperative
agreement under Section 104(c)(3) of the environmental response
law, the board may [shai2] include in the contract or agreement
terms and conditions:

(1) to assure future maintenance of the removal and
remedial actions provided for the expected life of those actions as
determined by the federal government;

(2) to assure the availability of a hazardous waste
disposal facility acceptable to the federal government that
complies with Subtitle C of the federal Solid Waste Disposal Act
(42 U.S.C. 6921 et seq.) for any necessary off-site storage,
destruction, treatment, or secure disposition of the hazardous
substances, pollutants, or contaminants; and

(3) to assure payment by the state of:

(A) 10 percent of the costs of the removal and
remedial actions, including future maintenance; or
: (B) at least 50 percent or more of the costs as
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determined appropriate by the federal government, taking into
account the degree of responsibility of the state for any amount
spent in response to a release at a disposal facility that was
owned by the state at the time of disposal of hazardous substances
at the disposal facility.

SECTION 13. Subsection (b), Section 26.304, Water Code, 1is
amended to read as follows:

{b) The fund shall include money appropriated to it by the
legislature, [and] any [ethe¥] money received for this purpose by
the department from the federal government, and all money recovered
by the state under Section 26.308 of this code.

SECTION 14. Subsections (a) and (d), Section 50.371, Water
Code, are amended to read as follows:

(a) The governing board of each district created under the
general law or by special act of the legislature has the overall
responsibility to adopt sound accounting policies, prepare reliable
financial statements, and at the expense of the district, engage an
independent auditor before the end of the fiscal year for an annual
audit of the district's fiscal accounts and records [shati-have-ithe
distrietls-£fiseat-aceceunts-and--records--audited--anndatiy--a€--the
expense-of-the-distriet].

(d) The governing board of each district shall assure that
the [Fhe] audit required by this section shall be completed within
120 days after the close of the district's fiscal year, except for
districts audited by the state auditor; district audits by the
state auditor shall be completed within 12 months of the close of
the district's fiscal year.

SECTION 15. Subsections (a), (b), and (c), Section 50.374,
Water Code, are amended to read as follows:

(a) After the governing board of the district has approved
the audit, it shall submit a copy of the report including a
certificate indicating the governing board's approval of the
report. The certificate must be in the format prescribed by the
executive director. The governing board shall submit the report to
the executive director for filing within 135 days after the close
of the district's fiscal year unless the audit is performed by the
state auditor, in which case it will be filed in accordance with
Section 50.104 of this code.

(b) 1If the governing board of the district refuses to
approve the annual audit report, the governing board shall submit a
copy of the report, including a certificate that indicates the
governing board's disapproval of the report and reasons for that
disapproval. The certificate must be in the format prescribed by
the executive director. The governing board shall submit the
report to the executive director for filing within 135 days after
the close of the district's fiscal year, except as specified in

Subsection (a) of this section[s-accempanted-by-a-statement-£frem
the-board-exptatning-the-reasens-£fer-itg~--£farture--to--approeve--the
repert].

(c¢c) Copies of the audit or the annual financial dormancy
affidavit or annual financial report described in Sections 50.377
and 50.378 of this code shall be filed annually in the office of
the district and with the city secretary or other designated city
official in whose extraterritorial jurisdiction the district is
located. If the district is not located within the
extraterritorial jurisdiction of a «city, the audit, annual
financial dormancy affidavit, or annual financial report shall be
filed annually with the clerk of each [€he] county within which the
district is located|[s-prevideds;-hewevers-this-subseetion-shati-net
appty-te-any-distriet-whieh-ig-1ecanted-within-ati-or-parts-ef--mere
than-twe-eountiess-hewevers-each-sueh-distriet-chati-fite~-a-copy-of
i€s--anRHAat--addit;~~annuat~finaneiat-doermaney-affidaviEs-er-annuat
finaneiai-report~-with-the-eennty-eterk-ef-the-eeunty~-~-within--whieh
the-greater-part-ef-the-digtriet-resides].

SECTION 16. Subsection (a), Section 50.377, Water Code, is
amended to read as follows:
(a) Those districts which can satisfy all [€he] «criteria

contained in this section are defined as financially dormant and
may elect to submit to the executive director for filing a
financial dormancy affidavit in lieu of compliance with Section
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50.371 of this code: 3

(1) the district had $500 or less [me] revenue from
operations, tax assessments, or any other sources during the
calendar year;

(2) the district had $500 or less [re] expenditures of
funds during the calendar year; [and]

(3) the district had no bonds or any other liabilities
outstanding during the calendar year; and

(4) the district had no cash or investments in eXcess
of $500 at any time during the calendar vyear.

SECTION 17. Subsection (a), Section 50.378, Water Code, is
amended to read as follows:

(a) A district may elect to file annual financial reports
with the executive director and the other governmental entities
prescribed by Subsection (c) of Section 50.374 of this code in lieu
of the district's compliance with Section 50.371 of this code
provided:

(1) the district had no bonds or other long-term (more
than one year) liabilities outstanding during the fiscal period;

(2) the district did not have gross revenues in excess
of $20,000 [$#57;6868] during the fiscal period; and

(3) the district's cash[;-reeeivabies;] and temporary
investments were not in excess of $50,000 at any time [§265668]
during the fiscal period.

SECTION 18. Subsection (e), Section 4, Solid Waste Disposal

Act (Article 4477-7, Vernon's Texas Civil Statutes), is amended to
read as follows:

(e) Except as provided 1in Subsection (f) of this section
with respect to certain industrial solid wastes, each state agency
has the power to require and issue permits authorizing and
governing the construction, operation, and maintenance of solid
waste facilities wused for the storage, processing, or disposal of
solid waste. This power may be exercised by a state agency only
with respect to the solid waste over which it has jurisdiction
under this Act. If this power is exercised by a state agency, that
state agency shall prescribe the form of and reasonable
requirements for the permit application and the procedures to be
followed in processing the application, to the extent not otherwise
provided for in this subsection. The following additional
provisions apply if a state agency exercises the power authorized
in this subsection.|[ «]

(1) The state agency to whom the permit application is
submitted shall mail a copy of the application or a summary of its
contents to the Texas Air Control Board, to the other state agency,
to the mayor and health authorities of any city or town within
whose territorial limits or extraterritorial jurisdiction the solid
waste facility 1is 1located, and to the county judge and health
authorities of the county in which the facility 1is 1located. The
governmental entities to whom the information is mailed shall have
a reasonable time, as prescribed by the state agency to whom the
application was originally submitted, to present comments and
recommendations on the permit application before that state agency
acts on the application.

(2) A separate permit shall be -issued for each solid waste
facility. The permit shall include the names and addresses of the
person or persons who own the land where the solid waste facility
is located and the person who is or will be the operator or person
in charge of the facility; a legal description of the land on which
the facility is located; and the terms and conditions on which the
permit is issued, including the duration of the permit. The state
agency 1in its discretion shall have the power to process a permit
application for purpose of determining land use compatibility
alone, and at another time, if the site location is acceptable,
consider technical matters related to the application. Where this
power 1s exercised, a public hearing may be held for each
determination in accordance with Paragraph (4) of this Subsection

(e).

(3) The state agency may amend, extend, or renew any permit
it issues in accordance with reasonable procedures prescribed by
the state agency. The procedures prescribed in Paragraph (1) of
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this Subsection (e) for permit applications’ apply also to
applicatidons to amend, extend, or renew a permit.
(4) Before a permit 1is issued, amended, extended, or

renewed, the state agency to which the application is submitted
shall provide an opportunity for a hearing to the applicant and
persons affected; the state agency may also hold such a hearing

upon 1its own motion. The state agency by rule shall establish
procedures for public notice and any public hearing authorized
under this paragraph. A hearing on a permit involving a solid

waste facility for hazardous industrial solid waste must include
one session held in the county in which the solid waste facility is
located. Hearings under this paragraph shall be conducted in
accordance with the hearing rules adopted by the state agency and
the applicable provisions of the Administrative Procedure and Texas

Register Act, as amended (Article 6252-13a, Vernon's Texas Civil
Statutes).
(5) Before a permit 1s 1issued, amended, extended, or

renewed, the state agency to which the application is submitted may
require the permittee to execute a bond or give other financial
assurance conditioned on the permittee's satisfactorily operating
and closing the solid waste facility. The state agency to which
the application 1is submitted shall require an assurance of
financial responsibility as may be necessary or desirable
consistent with the degree and duration of risks associated with
the processing, storage, or disposal of specified solid waste.
Financial requirements established by the state agency shall at a
minimum be consistent with the federal requirements established
under the federal Solid Waste Disposal Act, as amended by the
Resource Conservation and Recovery Act of 1976, 42 U.S.C., 6901 et
seq., as amended.

(6) If a permit is issued, amended, renewed, or extended by
a state agency in accordance with this Subsection (e), the owner or
operator of the solid waste facility does not need to obtain a
license for the same facility from a county, or from a political
subdivision exercising the authority granted in Section 6 of this
Act.

(7) A permit issued under this Act is issued only to the
person in whose name the application is made and is issued only for
the facility described in the permit. A permit may not be
transferred without prior written notice to and prior written
approval by the state agency which issued it.

(8) The state agency has the authority, for good cause, to
revoke or amend any permit it issues for reasons pertaining to
public Thealth, air or water pollution, land use, or violation of
this Act or of any other applicable laws or rules controlling the
management of solid waste. The state agency using this authority
shall notify the governmental entities named in Paragraph (1) of
this Subsection (e) and provide an opportunity for a hearing to the
permittee and persons affected. The state agency may hold such a

hearing upon its own motion. The state agency by rule shall
establish procedures for public notice and any public hearing
authorized under this paragraph. Hearings wunder this paragraph

shall be conducted in accordance with the hearing rules adopted by
the state agency and the applicable provisions of the
Administrative Procedure and Texas Register Act, as amended
(Article 6252-13a, Vernon's Texas Civil Statutes).

(9) Manufacturing and processing establishments, commonly
known as rendering plants, which process for any purpose waste
materials originating from animals, poultry, and fish (all
hereinafter referred to as "animals") and materials of vegetable
origin, including without limitation animal parts and scraps,
offal, paunch manure, and waste cooking grease of animal and
vegetable origin are subject to regulation under the industrial
solid waste provisions of this Act and may also be regulated under
Chapter 26, Water Code. When a rendering establishment is owned by
a person who operates the rendering establishment as an integral
part of an establishment engaged in manufacturing or processing for
animal or human consumption food derived wholly or in part from
dead, slaughtered, or processed animals, poultry, or fish, the
combined business may operate under authority of a single permit
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issued pursuant to Chapter 26, Water Code. The provisions of this
subsection do not apply to those rendering plants in operation and
production on or before August 27, 1973.

(10) Each state agency may issue an emergency order, either
mandatory or prohibitory in nature, regarding any activity of solid
waste management within its jurisdiction, whether such activity is
covered by a permit or not, if the state agency determines that the
activity is creating or will cause extensive or severe property
damage or economic loss to others or is posing an immediate and
serious threat to human life or health and that other procedures
available to the state agency to remedy or prevent the occurrence

of the situation will result in unreasonable delay. The order may
be issued without notice and hearing, or with such notice and
hearing as the state agency deems practicable under the
circumstances.

(i) If an emergency order 1is issued under this authority
without a hearing, the issuing agency shall fix a time and place
for a hearing to be held in accordance with the departmental rules
by the state agency, so as to affirm, modify, or set aside the
emergency order.

(ii) The requirements of Paragraph (4) of this subsection
relating to public notice do not apply to such a hearing, but such
general notice of the hearing shall be given in accordance with the
departmental rules of the state agency.

SECTION 19. Subsection (a), Section 5, Solid Waste Disposal
Act (Article 4477-7, Vernon's Texas Civil Statutes), is amended to
read as follows:

(a) Every county has the solid waste management powers which
are enumerated in this Section 5. However, the exercise of the
licensing authority and other powers granted to counties by this
Act does not preclude the department or the department of water
resources from exercising any of the powers vested in the
department or the department of water resources under other
provisions of this Act, including specifically the provisions
authorizing the department and the department of water resources to
issue permits for the construction, operation, and maintenance of
facilities for the processing, storage, or disposal of solid waste.
The powers specified in Subsections (d) and (e) of this section and
Section 18 of the County Solid Waste Control Act (Article 4477-8,
Vernon's Texas Civil Statutes) may not be exercised by a county
with respect to the industrial solid waste disposal practices and
areas to which Subsection (f) of Section 4 of this Act applies.
The department or the department of water resources, by specific
action or directive, may supersede any authority or power granted
to or exercised by a county under this Act, but only with respect
to those matters which are, under this Act, within the jurisdiction
of the state agency acting.

SECTION 20. Subdivision (6), Subsection (a), Section 8,
Solid Waste Disposal Act (Article 4477-7, Vernon's Texas Civil
Statutes), is amended to read as follows:

(6) A suit for injunctive relief or for recovery of a civil
penalty, or for both injunctive relief and penalty, may be brought
either in the county where the defendant resides or in the county
where the violation or threat of violation occurs. In any suit
brought to enjoin a violation or threat of violation of this Act or
of any rule, permit, license or other order of the department of
water resources, the department, a county, or a political
subdivision exercising the authority granted in Section 6 of this
Act, the court may grant the governmental entity bringing the suit,
without bond or other undertaking, any prohibitory or mandatory
injunction the facts may warrant, including temporary restraining

orders [after--netiece--and--hearing)], temporary injunctions, and
permanent injunctions.

SECTION 21. Chapter 5, Water Code, 1is amended by adding
Section 5.358 to read as follows:

Sec. 5.358. LIABILITY OF DEPARTMENT. The department,
including the board, commission, and executive director, and its
employees and agents are not liable for any damages that may occur,
in whole or in part, as a result of acts done or omitted, any

decision made, or policy made or followed in a good faith effort to
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carry out this code and other laws of this state.

SECTION 22. Chapter 11, Water Code, 1is amended by adding
Section 11.1221 to read as follows:
Sec. 11.1221. SECONDARY USE AUTHORIZATION REQUIRED. Any

reuse of state water for purposes other than those authorized by
the water right may be made only if authorized by the commission
through the granting of a water right or amendment to a water
right.

SECTION 23. Section 26.028, Water Code, is amended by adding
Subsections (e) and (f) to read as follows:

(e) In the notice prescribed by Subsection (a) of this
section, the commission shall:

(1) state the name and address of the applicant;

(2) state the 1location of the applicant's facilities
or operations;

(3) identify the nature of the application;

(4) specify the time and location where the commission
will consider the application; and

(5) give any additional information the commission
considers necessary.

(f) If, on the date specified in the notice prescribed by
Subsection (e) of this section, the commission determines that a
public hearing must be held, the matter shall be remanded for
hearing without the necessity of issuing further notice other than
advising all parties of the time and place where the hearing is to
convene.

SECTION 24. Section 26.212, Water Code (the text of which is
effective until delegation of NPDES Authority), 1is amended by
adding Subsection (c) to read as follows:

(c¢) No person may knowingly make any false statement,
representation, or certification in any application, notice,
record, report, plan, or other document filed or required to be
maintained under this chapter, or under any rule, permit, or other
order of the department.

SECTION 25. Chapter 26, Water Code, is amended by adding
Section 26.308 to read as follows:

Sec. 26.308. LIABILITY AND STATE RECOVERY OF COSTS. (a) As
used in this section, "owner," "operator," "disposal," "transport,"
"national contingency plan," and "natural resources" have the
meanings provided by the environmental response law.

(b) Notwithstanding any other 1law, and subject to the
defenses provided by Section 107(b) of the environmental response
law, any person listed in Subsection (c) of this section shall be
liable for:

(1) all costs of removal or remedial action incurred
by this state that are not inconsistent with the national
contingency plan; and

(2) damages for injury to, destruction of, or loss of
natural resources, including the reasonable costs of assessing that
injury, destruction, or loss resulting from the release.

(¢c) The persons who are liable under Subsection (b) of this
section are:

(1) an owner or operator of a disposal facility from
which there is a release or a threatened release of a hazardous
substance that causes the occurrence of response costs;

(2) a person who at the time of disposal of a
hazardous substance owned or operated a disposal facility at which
those hazardous substances were disposed of and from which there is
a release, or a threatened release of a hazardous substance that
causes the occurrence of response costs;

(3) a person who, by contract, agreement, or
otherwise, arranged with a transporter for transport for disposal
or treatment of hazardous substances owned or possessed by that
person, or by any other party or entity, at any disposal facility
owned or operated by another party or entity and containing such
hazardous substances, from which there is a release or a threatened
release of a hazardous substance that causes the occurrence of
response costs; and

(4) any person who accepts or accepted any hazardous
substances for transport to disposal or treatment facilities or

10
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sites selected by that person from which there is a release or

threatened release of a hazardous substance that causes the
occurrence of response costs.

(d) The executive director may request that the attorney
general institute a suit in a district court in Travis County
against a person listed 1in Subsection (c¢) of this section to
recover the state's costs and damages under Subsection (b) of this
section.

(e) At the request of the executive director, the attorney
general shall institute and conduct a suit in the name of the State
of Texas to recover the state's costs and damages under Subsection
(b) of this section.

SECTION 26. Section 26.122, Water Code (the text of which
was to take effect on delegation of NPDES permit authority), as
follows, is repealed:

[Bee==-26=322=--EIVIE-PENARTY¥- -~ fa}-~A-persen-whe-vzetates~any
previgsien--ef-this-chapters-other-than-Subseetion- {dy-or-Subsection
tey-eof-Section-2i=-2b1--or-whe-vietates-any-rutey-permitr-~or-—-order
ef-~-the--department--is-sukbjeet-te-a-eivit-penaltEy-of-net-tess~than
§b0-ner-mere-than-61-600-for-each-act-of-vietation-and-for-each-day
ef-vietation-to-be-reecovered-as-provided-n~this~-subehapter=

[ €y~-A-persen-whe-vietates-Subsection~ {d}-er-Subsectzon-- ey
of--Seection-23i-2bi-ef-this-chapter-is-subject-to~a-eivit-penatty-of
net-mere-than-£10,600-fer-each-aet-ef-viotatien-and-foer-each-day-of
vietatiens--teo--be--reecovered--as--previded--in--thig-~--gubehapters
proevideds;--hewevers--that--in-~-guitg--tnsEttuted--pursuant--te-this
subseetions-the-givii-penatty,-2f-anyr-assessed-agazrnst-the--persen
whe--eeormitted-~-or-wheo-is-committing-the-vietation-shati-be-ne-moere
than-51-0660-for-eaeh-act-of-violtation-and-£for-eaeh-day-of-viotation
where-the~vietatien-igs-eof-a-iimitation-or-eondrtron-inetuded--:n--a
permit--issued--by--the--department--prior--to-~-detegation-~rby--the
Administrator-of-the-United-Ctates-Environmental-Proteetion--Ageney
ef-NPBES-permit-adthoeritty-under-Section-402 (by-of-the-Federat-Water
Poellutien~--Coentrot--Aets-or-of-any-timttation-er~eondition-inetuded
in-an-identified-state-suppiement-te-an-NPBES-permit--issued~--aftesr
NPBES--permit~-detegation-by-the-Administrator-of~-the~-United-~States
Envirenmentai-Preteetion-Ageney- |

SECTION 27. Section 26.123, Water Code (the text of which
was to take effect on delegation of NPDES permit authority), as
follows, 1s repealed:

[See= -2@=~ 323~ --ENFORECEMENT-BY¥-BEPARTMENT= -~ fa}---Whenever--1%
appeaxs---that--a--persen--has--vietated--or--18--vietating--or--i8
threatening-te-viotate-any-provisien-ef~this~--ehaptery~-ether~-£han
Subsgseetion- {dy-er-Subseetion- tey-of-Eectton-2i-2bi--or-has-vietated
er-is-vieltatingr-or-is-threatening-to-vietates-any-ruter-permits-or
erder--of-~the--departments-~then-the-exnecutive-director-may-have-a
€ivit-surE-instituted-in-a-distrret-courE-£for-injunetzrve-reltief-~€o
regtrain--the--perseon--£frem--continuing--the-vieltation-or-threat-of
vieiatienry-eor-~-fer-the-assessment-and-regevery-of-a-eivit-penatty-of
net-less-than-550-ner-mere~than-61,-0060-for-eaeh-~aet~~o0f--viotatien
and--fer--eaceh--day-of-viotationy-or-£for-both-injunetive-retief-and
exvii-penatty-

[ ¢e¥--Whenever-it-appears-that-a-persen-has--vietated--or--is
vieitatings---or~-is~-threatening--te--viotates;--Subehapter--{dy--oxr
Subehapter--fe}--ef--Eeetien~-23-253-~-0f--thig--chapter;--then--the
exeevtive-~-director--may-have-a-eividi-suirt-~instituted-in-a-distriect
eourE-for-injunetive-retief-to-restrain-the-persen-£frem--continuing
the--vietatieon--er--threat--ef-vietations-or-for-the~assessment-and
reeevery-of-a-eivit-penatty-of-net-mere-than-516;000-fer--each--ne€
ef--viotatien-and-£fer-each-day-ef-vietatieny-or-for-beth-injunetive
retief--gnd--eivii--perattysr--provideds~~howevers;--that--zn---suz€s
ingtituted~-pursuant-te-this-subseetions~the-eivii-penattyr-z£-anys
assessed-pgpinst-the-persen-whe-commrtted~or~-whe-is-cemmiEEtng-~the
vieltatien~-shati~-be--ne-mere-than-531-000-fer-eaceh-act-af-yvyietation
and-fer--eneh--day--ef--vyietation--where--the--vioetation--s--e0f--a
timitatien-~er--cendition~--inetuded-in-a-permit-issued-by-the-board
prier-te-delegatien-by--the~-Administrater--of--the--United--Btates
Envireonmentat--Protection-~Ageney--of--NPBES-permit-antheriEty-under
Seetion-402 {by-of-the-Federat-Water-Potiution-Controt--Acts--or--of
aRy-~~1imitAatien~-er--eonditien~~inetuded-~--in-~an-~-dentrfred~~sEake
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42

H.B. No. 1585
suppiement-to-an-NPBES-permtt-issued-after-NPBES~-permi€--detegatzon
by--the-Administrator-of-the-United-States-Envirenmentat-Preteetion
Ageney=

[ fe}--Sn-appiicatien-for-injunetive-retref-and-a-£inding-that
a-persen-igs-vietating-er-threatening-to-vietate--any--proevisien--eof
thig--echapter-~er-any-rutes-permits-or-order-of~the-department;-the
distriet-ecourt-shatit-grant-the-~injunetive-~-retief--the--fackEs--may
warrane-

[ tdy--A£~--the-reguest-ef-the-eXecutive-director;-the-attorney
generat-shati-instrtnte-and-eonduet-a-suit-in-the-name-of-the-E€ate
of-Texas-fer-injunetive-retref-or-to-recover-the-exvii--penatty--or
for--peth-injunetive-~retref-and-penatty-as-avthorized-in-Subsection
f{ed-or-ftby-of-this-section= |

SECTION 28. (a) This Act takes effect September 1, 1983,
and applies only to applications filed on or after that date.
Applications filed with the Texas Department of Water Resources
before September 1, 1983, are governed by the law that was in
effect at the time the application was filed, and that law is
continued in effect for that purpose.

(b) This Act applies only to a violation committed on or
after September 1, 1983. Violations committed before September 1,
1983, are subject to the laws that existed at the time the
violation occurred, and those laws are continued in effect for that
purpose. For the purpose of this Act, a violation occurs before
September 1, 1983, if any element of the violation occurs before
that date.

SECTION 29. The importance of this 1legislation and the
crowded condition of the calendars 1in both houses create an
emergency and an imperative public necessity that the
constitutional rule requiring bills to be read on three several
days in each house be suspended, and this rule is hereby suspended.

Kk Kk % %

Austin, Texas
May 24, 1983
Hon. William P. Hobby
President of the Senate

Sir:

We, your Committee on Natural Resources to which was referred H.B.
No. 1585, have had the same under consideration, and I am
instructed to report it back to the Senate with the recommendation
that it do pass, as amended, and be printed.

Santiesteban, Chairman

12




LEGISLATIVE BUDGET BOARD

Austin, Texas

FISCAL NOTE

April 12, 1983

Honorable Tom Craddick, Chair
Committee on Natural Resources
House of Representatives
Austin, Texas
In Re: House Bill No. 1585
By: Craddick

Sir:

In response to your request for a Fiscal Note on House Bill No. 1585
(relating to the jurisdiction, powers, and duties of and the enforcement
by the Texas Department of Water Resources; providing penalties) this
office has determined the following:

No significant fiscal implication to the State or units
of local government is anticipated.

im Oliver
Director

Source: Department of Water Resources, LBB Staff: JO, JH, NRH, bdt



LEGISLATIVE BUDGET BOARD

Austin, Texas

FISCAL NOTE
April 18, 1983

Honorable Tom Craddick, Chair
Committee on Natural Resources
House of Representatives In Re: Committee Substitute for
Austin, Texas House Bill No. 1585
By: Craddick

Sir:

In response to your request for a Fiscal Note on Committee Substitute for
House Bi11 1585 (relating to the jurisdiction, powers, and duties of and
the enforcement by the Texas Department of Water Resources) this office
has determined the following:

No significant fiscal implication to the State or units of local government

is anticipated.
e ¥ .
/im Oliver
ngkector

Source: Department of Water Resources;
LBB Staff: JO, JH, NRH, DM




. LEGISLATIVE BUDGET BOARD

Austin, Texas

FISCAL NOTE
May 20, 1983

Honorable H. Tati Santiesteban, Chairman
Committee on Natural Resources
Senate Chamber In Re: House Bill No. 1585,
Austin, Texas as engrossed
By: Craddick

Sir:

In response to your request for a Fiscal Note on House Bill 1585, as engrossed
(relating to the jurisdiction, powers, and duties of and the enforcement

by the Texas Department of Water Resources) this office has determined the
following:

No significant fiscal implication to the State or units of local government

js anticipated.
( — ] j
(IR

/Jim 0iiver
Director

Source: Department of Water Resources;
BB Staff: JO, JH, NRH, PA




LEGISLATIVE BUDGET BOARD

Austin, Texas

FISCAL NOTE
May 20, 1983

Honorable H. Tati Santiesteban, Chairman

Committee on Natural Resources

Senate Chamber In Re: House Bill No. 1585,
Austin, Texas as engrossed

By: Craddick
Sir: |
In response to your request for a Fiscal Note on House Bill 1585, as engrossed
(relating to the jurisdiction, powers, and duties of and the enforcement
by the Texas Department of Water Resources) this office has determined the
following:

No significant fiscal implication to the State or units of local government

is anticipated.
CQ.Z\'W

Jim OTiver
Director

Source: Department of Water Resources;
LBB Staff: JO, JH, NRH, PA




‘REQUEST FOR LOCAL & UNCONTESTED CALENDAR
PLACEMENT

Hon. Roy Blake, Chairman
Administration Committee

Sir:
Pursuant to S.R. 148, notice is hereby given that _HB 1585 _ py: _Craddick(Howard)
was heard by the Committee on ____Natural Resources _ on_May 23 1983

and reported out with the recommendation that it be placed on the Local and Uncontested
Calendar.

Chairman of the reporting committee

IMPORTANT: THIS FORM MUST BE ATTACHED TO A PRINTED COPY OF THE BILL
OR RESOLUTION, WHICH ALONG WITH 7 ADDITIONAL COPIES OF THE BILL OR
RESOLUTION SHOULD BE DELIVERED TO THE OFFICE OF THE COMMITTEE QN
ADMINISTRATION, ROOM G-27)J. PLEASE CALL 5-1134 IF YOU HAVE ANY
QUESTIONS. DEADLINE FOR SUBMITTING BILLS FOR THE LOCAL CALENDAR IS

5:00 P.M. MONDAYS.

Attach white copy of this form to original bill; yellow copy to Reporting Committee; pink copy to Sponsor
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™ A BILL TO BE ENTITLED

AN ACT

enforcement by the Texas Department of Water Resources:
penalties.

MAR 9 183

MAR 2 3 1983

1. Filed with the Chief Clerk.
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Ordered not printed.

Regular order of business suspended by
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OTHER ACTION:

22. To permit consideration, reading and passage, Senate and Constitutional Rules '
suspended by vote of yeas, nays.

23. Read second time passed to third reading by:
(a viva voce vote.) )

( yeas, _, nays.) |

24. Caption ordered amended to conform to body of biil.

25. Senate and Constitutional 3-Day Rules suspended by vote of _yeas,
nays to place bill on third reading and final passage. \

26. Read third time and passed by
(a viva voce vote.)
( yeas, nays.)

OTHER ACTION: "

Secretary of the Senate ;

27. Returned to the House.

!
(with amendments.) '
{

28. Received from the Senate (as substituted .)

. (Amendments)
29. House (Concurred) (Refused to Concur) in Senate (Substitute) by a (Non-Record 15:
Vote) (Record Vote of yeas, nays, present,
not voting). "
: 2 [ I e R T e R S
CSIRLIES TS 5 1 MWih35354,, e
30. Conference Committee Ordered. . IS il
80 :1 KV St Ay gor ‘<l Hd 81 uy
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present, not voting).

32. Ordered Enrolled at
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